PARK CITY MUNICIPAL CORPORATION
PLANNING COMMISSION

CITY COUNCIL CHAMBERS

November 29, 2017

PARK CITY

MEETING CALLED TO ORDER AT 5:30PM

ROLL CALL

ADOPTION OF MINUTES OF November 8, 2017

PUBLIC COMMUNICATIONS - Items not scheduled on the regular agenda
STAFF AND BOARD COMMUNICATIONS AND DISCLOSURES

CONTINUATIONS

1000 Ability Way — National Ability Center (NAC) Master Planned Development
Amendment
Public hearing and continuation to date uncertain.

7695 Village Way- Empire Residences Conditional Use Permit for a 20 unit lodge
building subject to requirements of the Village at Empire Pass Master Planned
Development for Building 3, with one employee housing unit and one ADA unit.
Public hearing and continuation to December 13, 2017.

638 Park Ave — City Council Remand of a Conditional Use Permit (CUP) for a Private
Event Facility Back to Planning Commission for Additional Review.
Public hearing and continuation to date uncertain.

REGULAR AGENDA — Discussion, public hearing, and possible action as outlined below

Treasure Hill Conditional Use Permit, Creole Gulch and Town Lift Mid-station Sites —
Sweeney Properties Master Plan - PL-08-00370
Public hearing and consideration of motion to continue public hearing to a future date

1000 Ability Way — National Ability Center (NAC) Conditional Use Permit for Phase 1
improvements including: expansion of equestrian center, addition to administration
building, new recreation/gymnasium building, new program building, relocation and
improvements to archery pavilion, campground area for program participants, green
house for gardening activities, addition to storage areas and maintenance shop,
additional parking and various landscaping improvements.

Public hearing and possible action

AGENDA CONTINUES ON NEXT PAGE
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A majority of Planning Commission members may meet socially after the meeting. If so, the location will be announced by the Chair person. City business will not be

conducted.

Pursuant to the Americans with Disabilities Act, individuals needing special accommodations during the meeting should notify the Park City Planning Department at

(435) 615-5060 24 hours prior to the meeting.



1201-1299 Lowell Avenue — King’s Crown Master Planned Development (consisting of PL-17-03515 212
27 single-family lots, 25 residential units, 7 townhouses, and 18 affordable housing PL-17-03566

units, all residential), Conditional Use Permit for five (5) multi-unit dwellings PL-17-03567
(consisting of residential flats, townhouses, and affordable housing units), and Re- Planner
Subdivision of subject land into 33 lots of record (consisting of 27 single-family Astorga

dwelling lots, 3 lots for the five (5) multi-unit dwellings, and 3 open space lots).
Public hearing and possible action

ADJOURN

A majority of Planning Commission members may meet socially after the meeting. If so, the location will be announced by the Chair person. City business will not be
conducted.

Pursuant to the Americans with Disabilities Act, individuals needing special accommodations during the meeting should notify the Park City Planning Department at
(435) 615-5060 24 hours prior to the meeting.



PARK CITY MUNICIPAL CORPORATION
PLANNING COMMISSION MEETING MINUTES
COUNCIL CHAMBERS

MARSAC MUNICIPAL BUILDING

NOVEMBER 8, 2017

COMMISSIONERS IN ATTENDANCE:

Chair Adam Strachan, Melissa Band, Preston Campbell, Steve Joyce, John Phillips, Laura
Suesser.

EX OFFICIO: Planning Director, Bruce Erickson; Francisco Astorga, Polly Samuels
McLean, Assistant City Attorney, Jody Burnett, Outside Counsel

REGULAR MEETING
ROLL CALL

Chair Strachan called the meeting to order at 5:35 p.m. and noted that all Commissioners
were present except Commissioner Thimm, who was excused.

ADOPTION OF MINUTES

October 25, 2017

Commissioner Campbell referred to the first paragraph on page 69, and changed the
second Commissioner Campbell in the sentence to correctly read, Commissioner Band.
The sentence should correctly read, “Commissioner Campbell suggested that
Commissioner Band read LMC....” He believed he was responding to a question
Commissioner Band has regarding the deck. Commissioner Band concurred.

MOTION: Commissioner Joyce moved to APPROVE the Minutes of October 25, 2017 as
amended. Commissioner Phillips seconded the motion.

VOTE: The motion passed unanimously.

PUBLIC COMMUNICATIONS
There were no comments.

STAFF/COMMISSIONER COMMUNICATIONS AND DISCLOSURES

Planning Director Bruce Erickson stated that the Staff was preparing the agendas for the
next two months.

Chair Strachan congratulated Steve Joyce on winning the election to City Council. He
stated that Commissioner Joyce would be greatly missed on the Planning Commission,

Packet Pg. 3




Planning Commission Meeting
November 8, 2017
Page 2

and it has been a pleasure working with him. Chair Strachan also congratulated Andy
Beerman on being elected as City Mayor.

CONTINUATIONS (Public Hearing and Continue to date specified.)

1000 Ability Way — National Ability Center (NAC) Conditional Use Permit for Phase 1
improvements _including: expansion of equestrian center, addition to administration
building, new recreation building, relocation and improvements to archery pavilion,
improvements to outdoor riding arena, campground area for program participants, green
house for gardening activities, addition to storage areas and maintenance shop, additional
parking and various landscaping improvements. (Application PL-17-03436)

Chair Strachan opened the public hearing. There were no comments. Chair Strachan
closed the public hearing.

VOTE: Commissioner Band moved to CONTINUE 1000 Ability Way, National Ability
Center Conditional Use Permit for Phase 1 Improvements to November 29, 2017.
Commissioner Band seconded the motion.

VOTE: The motion passed unanimously.

REGULAR AGENDA - DISCUSSION/PUBLIC HEARINGS/ POSSIBLE ACTION

NOTE: The Treasure Hill portion of the Minutes is a verbatim transcript.

1. Treasure Hill Conditional Use Permit, Creole Gulch and Town Lift Mid-station
Sites — Sweeney Properties Master Plan (Application PL-08-00370)

Chair

Strachan: Francisco, how are we going to tackle it this evening?

Planner

Francisco

Astorga: Thank you. What I, what we would like to do is pretty much start where

we left off last---two meetings ago, two weeks ago, where the Planning
Commission requested specific information to be prepared by Staff. So |
do have a presentation that was not included in the packet for you, as we
needed the extra time to complete some of the analysis or, or
presentation. So on page 73 of your packet we have this list of items,
specifically from that October 25, 2017 meeting. We would like to start
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Chair
Strachan:

Planner
Astorga:

with that. Then | would like to move on and address the eight items
specified in the Staff report. And then we’ll let the applicant provide their
presentation.

Sounds good.

So to start out, | do need to let you know that we sent you an email
Monday to let you know that the applicant submitted a position statement
Friday after we closed the shop down, so we were not able to hyperlink
those exhibits on the Staff report. However, we were able to on Monday
place them on our website. And, obviously, we sent you those specific
hyperlinks that is a total of 273 pages in the form of a position paper, plus
Exhibits A through G, that they presented Friday evening.

We also wanted to let you know that we only received one public
comment in this last two-week period. We also did receive it late Friday.
That one came in about 6:30 p.m. However, have placed it on our
website where we have all of our public comments.

The applicant, they can come up to the front table if they wish at this time.
That's fine with me. Maybe they don’t have a presentation for us tonight.

So, going on page 73, the Planning Commission requested a Construction
Staging Timeline. That has not been presented or submitted by the
applicant. It was not included in the supplemental information that came
in late Friday.

Applicable Code Timeline. We created a short section about that. |
believe Commissioner Campbell had questions about that, and that’'s
been addressed in the Staff report. You guys, the Planning Commission,
does a wonderful job always reading all the packets, so | don’t want to go
into detail in that specific section, unless you have any questions for Staff
on that.

Moving on to the Area Building Elevations that were not included in the
packet, that was Commissioner Phillips. And | would like to go into
presentation mode for that. It is one quick exhibit, and we have been
working on that presentation over the weekend, even as late as today. So
it is not available online yet. We will go ahead and place it online so the
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public has access to it. If you let me find it real quick. Give me a second.
Oh, it's right here. This is just for reference. Just, it’s just the site plan for
Refinement 17.2. The next exhibit is the concept depicted in the Master
Plan. So we talked about the five cross sections that were provided. The
specific request by the Planning Commission was to provide an area of
each cross section. That’s this next exhibit. | will be more than happy to
zoom in and out of these. | do apologize for the yellow markings on it.
That'’s just the annotation software that we use.

In order for me to come up with these calculation, | had to use two
different software packages that the City has for us. | just---1 do need to
let you know that we are not a professional architectural firm. We are a
public planning agency. And | am semi-limited by resources and budget
associated with the type of exhibit that | can provide. So | just wanted to
let you know that. However, these numbers are accurate.

So | believe the intent of this request was to see the area. Itis a square
footage calculation of each square footage, which does not translate to
volume in any shape or form. It simply allows the Planning Commission
to start comparing above and below areas. And obviously, wherever that
cross section was picked, that, that would change the specific area.

So |, I would love for this part of the presentation to be an interactive
section. You could, you could, as you know---please, you can stop me at
any time with any given question.

So we start off by showing you the first cross section, which is B. These
cross sections go from left to right on the Master Plan. In other words,
they go from south to north within the site. This is Section B, which would
be the Mid-Station site. And these are the two calculations. And
obviously | was able to add them together just for you to have that, that
idea of, of your request that you had two weeks ago.

Commissioner
Joyce: When, when you say natural grade, just for clarification, are you talking
about the original grade or the finished grade?

Planner

Astorga: Thank you for that clarification. And we spent some time discussing this
two weeks ago. This is the original grade as we provided that entire
height, height analysis with the specific boxes. So this original grade.
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Commissioner

Joyce: Okay, thank you.
Planner
Astorga: So I’'m going to just go ahead and move on to Section A, just to the other

side. Again, the yellow boxes they don’t mean anything. The yellow tiny
dots. Where we’ve got about 7500 above natural grade on Section A and
just under 1500 below grade.

Commissioner
Phillips: Francisco?

Planner
Astorga: Yes.

Commissioner

Phillips: What the, the black hashed line?
Planner
Astorga: Those are the associated, | believe those are the associated height

parameters. | can go back to the presentation from two weeks ago to
confirm that.

Commissioner

Phillips: Oh, okay.
Planner
Astorga: That we had the specific colors on them. But those were---actually no. |

think, | think that the height parameter as indicated here, the height
restriction, is the one that goes on that angle that follows the natural grade
that Commissioner Joyce just talked about. | believe those are other
portions of the building beyond that, that section.

Commissioner

Phillips: Oh, okay. Beyond. Okay.
Planner
Astorga: And, and David Eldredge is here. He is an architect and he can confirm

that. | believe that's what those dashed lines are.
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Commissioner

Phillips:

Okay.

Commissioner

Joyce:

Planner
Astorga:

And one last question, just to confirm what we’re looking at. So when you
talk about square footage you're literally just, you've taken a slice through
a building or a set of buildings. And this is a view from the side of how
much of it square footage wise of that slice would be below ground and
above ground.

Correct. | believe that was what the Commissioner requested two weeks
ago. It’s just the area of this, of this shape in essence. Oh, | need to grab
it. No, | can’t grab it on this one. But it’s, it's that shape. It's that area of
that shape.

So if you don’t mind, we’re going to move on to Creole Gulch site. Firstis
Section E, with the almost 14,000 and the 3800 below. Again, we're
going from left to right on the Master Plan from south to north. And I've
got the site plan here to just give you a quick idea. Again, all these
sections have the maximum elevation. After a specific given point, they
were given that height parameter. We move on to Section D, which is
about the middle of the Creole Gulch site. And then we move on to
Section C. This is the one closest, | guess, to the neighborhood on Lowell
Avenue.

We’'re going to go ahead and move on. And we can come back to these
at any given point, but | do believe that that satisfies that specific Planning
Commission request that we had two weeks ago.

Commissioner

Phillips:

Planner
Astorga:

And you’ll be putting that on the---

| will be putting this entire presentation, this set of PDF’s on our website.

Commissioner

Phillips:

Okay. Thanks.
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Planner
Astorga:

The next one. The, the Planning Department was requested to do a
comparison of 17.2 with the Master Plan concept. And | know you can’t
read these, but I, | blow these up so we can--- zoom in. | don’t blow---I, |
zoom in just a little bit. But we did, we did this exercise when it came,
when it came to 17.2 refinements.

We’re going to move on to the next exhibit. So here are the five cross
sections that | was just discussing. The one is red is the one that, is the
one that we’re going to talk about right now. Let me make that just a little
bit bigger. As | said, from left to right, from south to north. So this is Mid-
Station. These are the measurements that | got from natural grade down
to that excavated level. In fairness this---1 don’t believe this anticipated
any sort of footing and foundations, the same way that the other drawings,
the 17.2 did not. And we’re going to see them side by side in just a little
bit.

This is the closest cross section that | could find related to this one found
in the Master Plan. So just so you know, these cross sections are not at
the exact same locations. They’re not because the site plan is not
identical to the concept from the Master Plan. So this is the closest one.
As you can see on their site plan, it shows the location of this cross
section on the Mid-Station site.

The next exhibit is exactly the same exhibit you just saw, but we just
zoomed in a little just so we can read the numbers a little bit. This is
Section S1. And then the next exhibit is both cross sections compared. |
do apologize that they’re mirror images as far as the cross section.
Unfortunately, the plans that were submitted in the 2009 set went the
exact opposite direction of the cross sections that were produced with the
Master Plan. And the other thing you need to understand is that these
two exhibits are not to the same scale. However, the measurements
found in these exhibits are accurate, as they were both produced in its
own image or scale, which I then had to combine them in one exhibit so
you could see it side by side. | believe this is what the Planning
Commission also requested two weeks ago.

As we go through this exercise, please note that the Master Plan concept
had only five cross sections. The applicant in this, in their 2009 and in
their Refinement 17.2 submittal provided nine cross sections. So | had to
pick the one closest to it. And we’ll go through the next one. This is one
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Director
Erickson:

Planner
Astorga:

Director
Erikson:

Planner
Astorga:

Director
Erickson:

Planner
Astorga:

of five. If you need to stop me, you can. Here’s the next one on Mid-
Station, Section A. Here we have with the 26 and the 24 feet. And then
we have the closest cross section that we could find---building section, I'm
sorry, that we could find from their plans. We zoom in on Section 17.2,
and then we have the comparison.

So, Francisco, just to help the Commission, what is the height that you're
comparing it to on Version 17.27?

The, the purpose of this exercise, or | think that the purpose, why it was
requested, was to show the difference from, for example, the 24 and the
26 at this specific section, versus the 86 feet from natural grade that is
currently being proposed.

So recognizing that the concept that is part of the Master Plan
Development is a concept, and we’re, we'’re finding compliance with that.
Right now, what Francisco is illustrating is the difference between what
was in the concept, recognizing excavation for footings and foundations,
and this and that and the other thing, goes from 24 to, in this case, 84.

86.

86. So that’s kind of what’s going on in these drawings. They’re not well
refined at this point because we’re dealing with technology from 1985 and
the newest technology in 2017. But it will give you an idea of the
differential between the two concepts. Thank you, Francisco. I’'m sorry.

That’s okay. We’re going to move on to, actually, this one. | could not
find one to compare as 3, again, 5 and 9. So we move on to the next one.
This is Section E. Now we move on to the Creole Gulch site. And here,
as | said during our meeting two weeks ago, most of the bulkiness of
these buildings was towards the front of them. As you can see, if you're in
a concept similar to this, you could have a door right here on this second
to last, or last level here, and you’d be walking out to natural grade, or
existing grade.
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We’re going to move on to the comparable building section, S4. And, and
these numbers in red that you saw, that you see here on the bottom,
these were the same numbers that | provided to you two weeks ago. This
is the exact same presentation. We just added up on it. And then we
have the side by side. | do want to spend one minute on this one to show
the difference here. As indicated on the---I'm going to go back to the, the
site plan. And | did mention this. We did mention this two weeks ago.
This site plan had a ski run going through two buildings, literally. Through
here and here. We can see that in the cross section, which was indeed a
small opening. | don’t disagree with that statement. In this scenario here,
the buildings were pushed towards both sides. It created a bigger, and |
would even say safer, ski run through it. But that’'s why we now have two
separate buildings on this comparable building section instead of one,
with that ski run going through it. And you can see that box about right
here.

We’'re going to move on. | don’t believe we had a good one for S5. Now
we go to Section D. As | said, substantial amount of bulkiness and mass
towards the front. And, and | say this at every meeting, this was a
concept and this was an unmitigated concept. Now we’re going through
the conditional use permit to mitigate any detrimental impacts. Same
thing with the ski access going through the building.

Commissioner

Band:

Planner
Astorga:

Francisco?

Yes.

Commissioner

Band:

Planner
Astorga:

| do have a question. When we’re talking on the Woodruff plan, you were
saying it doesn’t make allowances for footers. How much---

I’'m sorry, | didn’t---

Commissioner

Band:

Sorry. When it's, when you’re saying on the Woodruff plans earlier,
where it's not making any allowances when we’re looking at the depth of
excavation for the footers.
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Planner

Astorga: No, no. All I'm saying was that in the Master Plan, and also in the
submitted set of plans, they’re not showing me the footings and
foundations.

Commissioner

Band: Footings and foundations. Right.
Planner
Astorga: Correct.

Commissioner

Joyce: For either of them.
Planner
Astorga: For either. For either one.

Commissioner

Band: Okay, okay. Then it's apples and apples. Never mind. | misunderstood.
Planner
Astorga: This section, S6. And then we have the same comparison for both

buildings. And once the Commission is ready. I, | see two
Commissioners intensely looking at this one. We’re going to move on to
the next one. S7. We could have used one for this one comparative, but
we chose to use the one closest to the residential neighborhood. And we
could use them both, but this is the last one that we have towards the
north, Building Section C. And, obviously, it---not that much towards the
rear. And substantial or a lot towards the very, very front. And we believe
that’s why they colored it in red. We went over this two weeks ago to
indicate underground or below grade. And then we had the building
section here closest to Lowell Avenue neighborhood. We zoom in. And
then we have the comparison. The difference between this building and
the other two on the Master Plan is that this one didn’t have that ski run
going through the building. This is just another cross section that, that
they submitted.

So we truly hope that this was the comparison document that the
Commission was looking for. Specifically, it was indicated a side by side
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comparison. So if, if this is not what the Commission meant, | apologize
about that and we’ll get on it.

The next item on our bullet list, page---I'm still on page 73, is an
excavation height analysis compared to each percentage, as indicated on
the Master Plan. That one we will owe you that specific analysis. We're
working on that. So that, that one we’re marking that we’re still working on
that.

Next on our list is the Limit of Disturbance Building Area Boundary. Our
official recommendation on that, and we drafted a section that was
indicated in our Staff report. I'd like to leave that one for discussion as we
get into the, the Staff report.

The next item on our bullet list is the Updated Constructability Report in
writing from the applicant. We have not received it as it was requested by
the Planning Commission, as they had a presentation on that about a
month ago. | could be wrong on that date. We have not received that
and it was not included in their supplemental packet of information that
came in Friday.

The next item is the Employee Housing Update. We wrote a section on
that and we’ll be more than happy to get into that.

The last one is an Excavation Soils Expansion. And on that one we're
looking at the updated version of the update. | say it like that because the
applicant, | want to say that in maybe April or May, submitted an updated
constructability assessment report, which then updated it again towards
the end of June of this year, specifically to address Refinement 17.2. And
that was the last version that, that we received. So we’re still waiting on,
on that component.

And then to wrap up our list of items as discussed during that last meeting
was the phasing plan and the revegetation plan. We have not received
that.

Those are the items that was the list that we compiled as specific items
that needed to be reviewed by the Planning Commission. If we missed
anything, please let us know. But we believe that that was a complete list.
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Going on to the Staff report. For the audience following along, we’re on
page 74. The next section of the Staff report we simply outline major
items of concern that Staff has in items 1 through 8. The first one we tried
to get a little bit more organized in terms of the density and the size of the
development. | don'’t believe that we have anything new that we didn’t
show you on our October 11", 2017 Staff report. If you have any
guestions on, on this section, please let me know. But | do want to jump
to page 78. | don’t want to repeat the analysis word for word, but on page
78 1 do want to outline a quick mistake that we made in the text. Item A.

Well, let me, let me go, back up and read at the top of the page, does the
Planning Commission agree with this analysis? Staff finds that the
specific square footage can be reduced to (a) meet the Master Plan, not,
not just the master limitation. But that, that’'s meant to say meet the
Master Plan limitation. So | just wanted to say that so we can get that on
the record. That's what we meant on that.

So, we are repeating this question, even though | believe that the
Planning Commission already answered the specific topic, which what we
heard was that you were in consensus with the Staff analysis. | don'’t
want to put words in your mouth, but | believe we’ve already asked you
that question and you’ve already addressed it. We just wanted to put that
in the Staff report as that’s still an area of concern that, that Staff has.

The next one, it's a short section. It's regarding the excavation deviation.
As we had our presentation two weeks ago, we have our follow-up
presentation today, which is we find a substantial deviation from the
Master Plan concept. The same is found on Item 3, Mass/Scale
Deviation, which in essence it, it, it’s, it's a result of the current proposal
and the placement of the buildings on site. | did not want to replicate
much, so we added a hyperlink that took you to the October 25, 2017
assessment that we provided with all the findings regarding the
excavation. And the same numbers that we just saw today.

To get into building area boundary, we wrote an entire section on this
starting on page 78, 80 and 81. And we talk about the exact, the intent of
the limit of disturbance, the building area boundary. And the text as
written on the Master Plan, it simply indicates that that limit of disturbance
would be deferred towards that conditional use permit application, which
is exactly what we’re doing right now. Our interpretation as written on the
Staff report is that while mass or regrading can occur outside of the
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Chair
Strachan:

Planner
Astorga:

building area boundary, even the limit of disturbance, as long as it's done
with compliance with applicable codes, in a way that it, it doesn’t look like
we have a huge new mountain that wasn’t there before; or hill or whatever
you want to call it, if we softly regrade places in a specific manner that we
would be consistent applying the Code. As from time to time, the Resort,
they get to regrade their ski runs to alleviate specific ski levels and
whatnot. That, that has to be done in a sensitive way. And we don’t
disagree, or Staff does not disagree that areas outside of the building
area boundary can be regraded. We're just saying that it has to be in
general compliance of applicable codes in a way that it feels, that it retains
its natural state. Now, when talking about the cliffscapes, those have
more of a---not more of, but those do have long term affects over the
visual analysis that, that we can provide, as once a cliffscape is there it’s
going to be there forever. So we do have an issue in allowing the
cliffscapes outside of the building area boundary as detrimental impacts
have to be mitigated when it, when it comes to the specific physical
compatibility that the Planning Commission has to find. So that’s that
specific section as indicated on page 78, 80, and 81.

What | wanted to add regarding the limit of disturbance is that the reason
that a clause was placed on the original Master Plan approval may be that
the limit of disturbance can be further defined. In other words, the limit of
disturbance can be placed within the building area boundary. And we
don’t disagree with that statement. But we don’t believe that the building
area boundary can go outside of the building---I'm sorry, let me rephrase
that. | think | used the wrong term. We don’t believe that the limit of
disturbance can go outside of the building area boundary or the
development boundary. It can be further implemented to become a
smaller area of a limit of disturbance, but in no way shape or form get
bigger. That’s what we’re saying.

And have you changed any of your findings as to whether there’s any
structures which are in, sorry, outside the building area boundary, as
defined on the MPD?

Yeah. Those items are specifically---I'm going back on the presentation
here to the very first page, which is the site plan. And this thin black line,
as you can see, this is not the one that | had once prepared. This is just
the unedited raw site plan. There are areas within the building area
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Chair

Strachan:

Planner
Astorga:

Chair

Strachan:

Planner
Astorga:

Chair

Strachan:

Planner
Astorga:

Chair

Strachan:

boundary that have the cliffscapes. For example, Mid-Station. I’'m going
to zoom in here just a little bit. This is definitely an improvement in, in
terms of this specific compliance. Because of the cliffscape, as you can
see, these contour lines, the closer together they are the steeper it is.
Most of these were outside of the building area boundary on the 2008,
2009 refinement or version. So we, we do say that they’re doing a good
job bringing them lower closer to the building, and lower where they can
be further mitigated by, in essence, placing them behind the buildings.

The issue that we have is around the Creole Guich site, as it’s not
necessarily all within or all without. It's the right in the middle of the line in
some places. Also, towards the north side. So this is, | believe, the
second question that we have, which is, does the Planning Commission
agree with this analysis. I'm only summarizing what we wrote in the Staff
report. | don’t want to sound too repetitive.

Do you guys have a conclusion on whether the limits of disturbance
should be set at the development boundary, as opposed to somewhere
within it?

We find that it should be within the development boundary.

Where within?

Not outside.

Yeah, but, like how far within?

This, this project has been so complicated that that's---we’re currently
going with at least no going outside of it.

Yeah. That’s probably going to change, depending on whether you're
looking at, you know, the north side, the south side, where a corner of a
building is. Yeah.
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Planner
Astorga:

Chair

Strachan:

Planner
Astorga:

Right. And, and it would also change according to that construction
mitigation and how it’s going to be built, and what specific area, area, or
areas need to be placed for that specific staging and whatnot.

Yeah.

Regarding---if we are ready to move on to Iltem 5, which is the setback, |
do, | would like to graphically show you what we mean by this. And I'm
going to go towards right where | left off in the presentation. Here we go.
So you remember this exhibit. This has three different, four or, yeah, four
different components. This is the height parameter exhibit. You should
remember this from two weeks ago, and the colors that show zero MBH,
which is maximum building height in all the other sub areas. We talked
about the specificity, which this exhibit provided based on the Master Plan
that was selected. It was one of the many choices and which was
ultimately approved.

So, the Master Plan, and I’'m going to jump to the Master Plan right now, if
you don’t mind. The Master Plan has three references regarding
setbacks. Let me see where | wrote that. The first one comes on page 2.
| might be looking at a---hold on.

Commissioner

Suesser:

Planner
Astorga:

Number 7.

Yeah. Give me a second. | had one that was highlighted. Nope, not that
one. | believe thisis it. Yeah, here we go. So, a finding. Finding 7 said
the proposed setbacks will provide adequate separation and buffering. It
doesn’t give us a specific standard. It just says that. We’re just going to
go over a different page. Here’s a second reference on page 9, bottom of
the page. Buildings have been, have been setback from the adjacent
road approximately 100 feet, and are in a comparable distance to the
nearest adjoining residents. And then we go to the third reference, which
is the setback section under major issues. I'm sorry, let me get the page.
this is page 15. And then it says, all of the development sites provide
sufficient setbacks. The Hillside properties was a major portion, but it
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wasn’t 100% of the entire Master Plan area. And then it talks about
another part of the site plan, or Master Plan. And then it says, the Hillside
properties provide substantial 100-foot plus setbacks from the road with
building cited considerably farther from the closest residents. If we---once
going back---here we go, to this exhibit, it's extremely difficult to find
where that section came from. Where is that 100-foot section. Keep in
mind that at the time in 1986, this portion of the road had not been
deeded over to the City just yet. And that entire area was in that 0’-0”
maximum building height. If you were to go ahead and extend the line
over on this site plan, and I’'m going to zoom in in just a moment, we get
108’, 123’ and 100’. This is our indication of where they grabbed that 100-
foot plus, as indicated on the site plan. So this was the setback reference
that the Master Plan provided. The issue that we have, and we’re going
to go to the next exhibit, which is Refinement 17.1. And we did use
different colors. | used yellow, they used blue, and that’s fine. They have
this area in bluish-purple, which is the same area. So the first thing | want
to get on the record, establish that that setback area was not to be
measured from that future road that got dedicated later in 1991. It was
measured from wherever those lines showed us on that, on that
parameter, right here. This is the 100-foot reference.

Why is this an issue to Staff? This is an issue because we recognize, and
that’s the picture on your Staff report, page 84, so we do have to go back
to our, our packets here. And | could bring it up. On page 84, we have a
retain, we have two sets of retaining walls that are within that 0’-0”
maximum building height; which Staff, we do consider that to be the front
yard setback area. Now, what applies to this project is the 2004 Land
Management Code that indicates that within front yard areas retaining
walls cannot exceed four feet in height.

Now, as being requested by the application, any project that, that gets
reviewed through a conditional use permit, they’re able to go ahead and
ask the Planning Commission to see if impacts can be mitigated to allow
retaining walls more than what the Code allows. This is often done in the,
for example, what you're familiar with is the Steep Slope Conditional Use
Permit Criteria. You’ve got to go through that specific criteria for the
house, but from time to time there are retaining walls that meet the either
front yard or side and rear yard allowance. However, it is also an
administrative application and the Planning Commission allows, may allow
additional heights on those specific areas.
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So, we can go ahead and go back to that Staff report, if | can find it. I'm
going to go back to page 84. And we’ve reviewed Refinement 17.2. And
the difficulty here is that | don’t have exact measurements of this
proposed retaining wall. Retaining walls are measured from final grade. |
don’t have this information. Just by looking at it---just by looking at this
exhibit, we can say---I'm going to zoom in to Mid-Station, this is a lot more
than four feet from final grade.

So the applicant has not made the specific request to say, by the way,
also Planning Commission please go ahead and approve my retaining
walls. | want to bring that out because | don’t want to have an issue how
many months or years later on, and we say oh, wait, your retaining walls
don’t meet the, the height parameters as specified in the Code.

We wanted to treat both sides consistent. And I’'m trying to go back now
to my exhibit. The 100-foot assessment was only places, or was only
done in---right here. Mid-, I'm sorry, Creole Gulch site. There is no
mention of a setback anywhere on the Master Plan within Mid-Station.
Because of that 0’-0”, O-feet, 0-inches maximum building height on both
sides, we find, or we recommend, the Staff recommends that that front
setback area and all corresponding height exceptions apply to both sites,
just to be consistent.

So we ask you that question, do you agree with that specific height
analysis or recommendation from Staff?

Chair
Strachan:  And walk me through again how you’ve determined the area on the Mid-
Station site that’s subject to the 0’-0".

Planner

Astorga: It, it was depicted on the Master Plan. It was right---I'm going to zoom in.
The Master Plan showed it, this entire area, as the same, the same as
they did right here. The yellow areas. So the Master Plan called those
areas 0’-0” maximum building height.

Commissioner
Suesser: 0’-0” maximum building height. But a four-foot wall would be permitted,
but the proposed wall is higher than the wall permitted.
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Planner
Astorga:

That’s exactly it.

Commissioner

Suesser:

Planner
Astorga:

Okay.

So Staff, we would like to first know the exact height of those walls within
the yellow areas. And per our research and analysis, that’s the only item
that’s out of compliance within this setback area as depicted on the
narrative section of the Master Plan.

Commissioner

Joyce:

Planner
Astorga:

So how does, how does it change if---1 mean, you keyed on the, the front
yard setback. It’s a little hard to look at a big development like this and
call one part the front yard and one part the back yard and one part the
side yard. So, what, what happens if this isn’t the front yard? What
changes?

From four to six.

Commissioner

Joyce:

Planner
Astorga:

Okay.

The retaining walls in the front yard is for feet. If this was a side yard or
rear yard it would, it would go six feet; which is, which means that Staff,
we have the authority to approve retaining walls that are no more than 6
feet in height. The Code indicates that the Planning Commission gets to
approve walls within setback areas that are more than 6 feet.

Commissioner

Joyce:

Planner
Astorga:

Okay.

Through the conditional use.

Commissioner

Joyce:

Okay, thank you.
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Planner
Astorga:

And if I, and if could also expand on that. The front yard is only on the
Lowell Empire area because this---for example, this line over here is the
building area boundary; however, that’s still their property. So we don't,
we don’t treat that as a side yard. The only one that we’re worried about
is the area towards the front here. Let me get the hand. | want to give
you this example. Right here, this is their property. This is their property
line and this is that building area boundary as shown here on the Master
Plan. So we wouldn’t necessarily need to say we need a setback from
that line on. No, that, that was already determined.

Commissioner

Joyce:

Planner
Astorga:

Okay. Thank you.

Moving on to---so that’s, | think now, the third question we had for the
Planning Commission. Do you agree with our analysis regarding the
setback?

Number 6. Again, this is a list of Staff concerns. We had this concern on
July 13", 2017 regarding the utilities. | don’t think | want to spend too
much time expanding on it. This is extremely similar to what we identified
as a concern again on July 13",

And then 7 is the, the lack of the updated proposal regarding to the soil
placement and excavation. The Planning Commission shares the same
concern. They wanted this document in writing. We do to.

The next item replaces the employee housing contribution. Treasure,
back in 2009 Treasure Hill on February 20™, 2009 went to the Housing
Authority, which is essentially the City Council, as they are charged to the
responsibility of approving housing plans. And the determination of the
Housing Authority was that all the employee housing had to be provided
on site. We've had a change in refinement and the numbers are slightly
different. But the Staff recommendation pulled from the Planning
Department and also from the Housing Department is to not deviate from
the direction that was provided by the Housing Authority back in 2009.
That's what we wrote here.

And | believe those are the eight items that Staff has concerns. And we
are working with some other items and exhibits and analysis, as this is a
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Chair

Strachan:

Shawn
Ferrin:

Chair

Strachan:

Shawn
Ferrin:

very unique project based on its current location adjacent to Old Town,
and given where it's located based on it’s literally on the mountain. So
we’ll have more for you on the 29™. | will be more than happy to answer
any questions that you have for us, but that concludes the Staff
presentation unless Bruce wants to add anything.

Nothing to add, Bruce? All right. From the Sweeney’s perspective, what
are you guys planning on presenting this evening, if anything?

Good evening. We’re going to---
Just remember to state your name.

Yeah, right. Shawn Ferrin on behalf of MPE, the applicant. So, tonight I'd
like to take ten or 15 minutes and talk about some issues, some high level
issues. And then my partner, Brandon Mark, is going to take a few
minutes and respond to the presentation; a bit of the presentation from
last week. And we’re also willing at any point to answer questions
throughout this.

We are preparing---Francisco noted that there’s some things that you
have asked for or Staff has asked for that you don’t have yet. We're
preparing those materials for you. And if there are materials that we don’t
think are appropriate or, you know, we’re not going to get together for you
for one reason or another, we’ll let you know that as well.

You know, | want to, | want to take a, quickly take a step back really from
the details of the CUP review process and get a little big picture look
about where we are in the process and what’s transpired over the last 18
months; which is about when you guys had me standing in front of you
last time.

I've worked on real estate and entitiement transactions for over 30 years
across the western United States. Hotels, office buildings, shopping
centers, ski resorts and what most people would call the most difficult to
entitle projects; big box stores like Walmart and Home Depot, including
the Home Depot in Silver Creek. And based upon that experience, | can
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tell you that in many respects Treasure Hill is unprecedented in the history
that we’ve had, 30 plus years, in the level of detail and information the
applicant has been asked and has given to the Planning Commission.
Frankly, the mere number of Planning Commission hearings we've had in
the last 18 months that we’ve all been able to enjoy together, and for your
time and for the detail you've put in that. And for some of you, the mere
fact that you have extended your tenure so we could have some
continuity. We appreciate that. | can tell you also, Treasure Hill is not
unprecedented in some respects; and that is the detail, the complexity it
has, and it's not unprecedented in its opposition. More difficult, more
detailed projects have been approved for conditional use permits, and
projects with more opposition have been approved. And remember, in the
end the fervor of the public comment can’t be taken into consideration in
granting a conditional use permit approval.

Now initially, I want to remind all of us about what our charge is here. The
applicant is charged with submitting a CUP application. The Planning
Commission is charged with reviewing that application. And we have 15
CUP Criteria from the MPD to look at. In completing its review, the
Planning Commission needs to determine whether or not the applicant
reasonably mitigated the impacts of the development. That’s the
standard. Have they reasonably mitigated the impacts? The applicant
does not have to eliminate the impacts, or mostly eliminate the impacts.
Just reasonable mitigation is what is required. And that’s the standard for
you to consider in everything you’re evaluating based on the application.

Now during the past 18 months, the applicant has submitted 18---excuse
me, 10 position statements. Detailed analysis about the CUP criteria,
compliance with the CUP criteria, the impacts of the project, and a lot of
detail with respect to the proposed substantial mitigation of those impacts.
Each of those position statements are critical. They’re critical to
understanding the history of the CUP application and the MPD
application. And they’re critical as a whole to understand the mitigation
that MPD is proposing as part of the project. They tell the whole story.
They're long, their detailed, but you have to read them. You cannot just
read the Staff report and get a full and complete picture of the Treasure
Hill CUP application.

Now it’s interesting to note. I've read them, I've read the Staff reports.
Nobody to this point is really addressing the issues that are in those
position statements. An example is tonight. | listened to Francisco, who |
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have a great amount of respect for, and he talks about the building area
boundary. But he’s not gone back and analyzed the position statement
with respect to the building area boundary; and what the applicant has
said to that. The building area boundary is a building envelope. It says
nothing about grading. And yet, based upon the Staff report, you would
think that grading is talked about in there, and that it is limits of
disturbance. But that’s not what’s in the MPD. That’'s why the position
statements are critical and important for you to read to understand the
entire project. And in fact, nobody has gone back and taken an analysis,
tried to refute, tried to rebut the issues in the position statements. There’s
been pieces, yes. People have tried to claim that certain parts of the
application are not correct. Or they’re trying to pick out a point here and
point there. But you can’t just take out a little piece now and again, and
say no it doesn’t work. You have to make a critical review and analysis of
the entire position statement. Just because you don’t like what the
applicant says doesn’t mean the applicant is wrong. Just because you
disagree with what the applicant says doesn’t mean he’s wrong. | believe
no one has taken that analysis. Not Staff, not THINC, not the other
members of the public, because the analysis in the position statements is
correct, it's complete, and no one has been able to go and attack it. | also
believe the position statements show substantial mitigation of the impacts
of the project in detail.

The position statements also address many of the misconceptions that
have been thrown out and have become kind of the mantras of the
opposition to the project. Concepts epitomized by catch-word phrases
like areas of disturbance. That’s not a concept in the MPD. Or honor the
land. That’s not a concept in the MPD. When you read the position
statements you learn unequivocally many things, including that the MPD
did not establish construction boundaries as | talked about. The MPD
only stablished building area boundaries, which are envelopes, to identify
maximum building heights and potential locations. All of the applicant’s
buildings are located within the building area boundaries.

As additional mitigation, in 17.2 the applicant reworked the grading, as
Francisco noted, and it also brought significant portions of the cliffscapes
within the building areas. Staff disagrees with the applicant’s position on
that; but they’ve never reviewed, they’ve never rebuffed the facts and
circumstances in the position statement that outlines why those are only
building area boundaries. They are not limits of disturbance areas. And
there’s no support that we've been able to find in the Code, in the MPD
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that says a cliffscape is a structure. And when | go to the backside of St.
Regis and | look at the cliffscapes that surround the entire backside,
they’re no more than the cliffscapes that are proposed. And maybe
they’re greater than the cliffscapes that are proposed for this project.

The position statements similarly let you know that there’s no legal
requirement that Treasure Hill should be designed to fit the site; not the
site modified to fit the project. That concept comes from the 2004 LMC.
And that concept applies to Master Plan Developments. It doesn’t apply
to conditional use projects. It doesn’t apply to Treasure Hill. As a
practical matter, and as we saw---and | think this was the question that
somebody brought up when Francisco was showing you Woodruff; the
side cuts of Woodruff. There’s no excavation under the top portion of
those conceptual drawings. There’s no footings. There’s no foundation.
There would be substantially more excavation that needed to be shown,
but wasn’t, because those are merely conceptual drawings.

There’s no requirement in the MPD that commercial space within
Treasure must be used only for guests of the Treasure Hill project. The
MPD merely states that commercial space should be oriented towards the
project. The 1985 Code also says, “All support commercial facilities
should be oriented to the internal pedestrian circulation system of the
Master Plan Development. Signhage on support commercial facilities must
be visible only from within the development”. But there is no requirement
that that space be used only for people and guests staying at the project.

There’s been some discussion about meeting space and Treasure Hill
being a convention center. The 1985 Code allows meeting space of up to
5% of the gross floor area. Treasure Hill proposes approximately 16,000
square feet of meeting space, which is only about 2.7% of the gross floor
area. Not up to 5%. The Treasure Hill project is very close in this regard
to the Montage project and the amount of meeting space. Itis nota
convention center by any stretch of the imagination.

With respect to size, if you read the position statements you will know that
Treasure Hill 17.2 is not out of proportion with the Woodruff concept plan.
Woodruff was a rough concept plan. It did not account for many aspects
that you would have in a final project; employee housing, arrival areas,
check-in, informal gathering areas, meeting space, administrative offices.
And yet, Woodruff was 875,000 square feet.
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Treasure Hill 17.2 is approximately 8% larger than Woodruff at 948,000
square feet. There’s not a different, a substantial difference proportionally
in the square footage of Treasure Hill 17.2 and Woodruff.

And finally, if you read the position statements you know that Woodruff is
a concept plan; it is not an approved design. The applicant is not
obligated to build Woodruff or anything like it. Woodruff was a concept
plan to evaluate mass and scale of the relevant MPD sites, identifying
limits of coverage, percentage of open space, and building height.

When | think about your job in reviewing this, which is a difficult one, you
have to determine whether or not the applicant reasonably mitigated the
15 conditions. But what level of review is required? What do you have to
look at in making that determination? Do you get to review final building
plans, or final landscaping plans, or photometric plan? Do you get to
require the applicant provide you with information on the size of utilities,
where they’ll be brought in and placed by third party utility companies?

Do you get to ask us how many blasts are going to happen with respect to
completing the excavation?

The applicant believes that the Planning Commission must evaluate the
application in a manner consistent with how the Planning Commission has
historically acted in evaluating other similar projects. Projects like
Montage. Projects like St. Regis. In our review of those applications and
those approvals, the amount of information and detail required and
submitted for those applications is substantially less than the information
and the detail submitted in connection with the Treasure Hill project.

Since 1986, the Staff and the Planning Commission and the public never
stated that they wanted Woodruff. In fact, there have been specific
statements to the contrary. Recently; however, 30 years later there
seems to be a change. About a year ago when | made a presentation to
you about the history of the MPD approval and the history of the CUP
application, | was told that the prior actions of the Planning Commission
and the Staff didn’t matter. That they were relevant to what we were
doing as part of this push to get to the final CUP application. | respectfully
disagree for this reason. The evolution of Treasure Hill from Woodruff to
2004 to the 2009 submittal, shows the way that the applicant, at the
direction of Staff, prior Staff, and the direction of the Planning
Commission, prior Planning Commission, refined that project, refined
Woodruff to reasonably mitigate the impacts of that approval. Yes, there
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Chair
Strachan:

was more excavation, but there was more excavation as a way to mitigate
height and to mitigate mass, and at a substantial cost to the developer.
That is reasonable mitigation. The refinements of Treasure Hill from 2009
to 17.1 reflect further ways the applicant mitigated the impacts from the
project. Reducing size, mass and scale. Reducing excavation. Creating
sightlines through the project for neighboring properties. Improving ski-in
access so it’s not just the advanced and expert skiers who can come
down the mountain and get to the base area, the Town Lift Base. So that
you can bring intermediate and beginner skiers down, and reduce traffic to
the base area of Park City. And then finally, this last piece. The
Refinements from 17.1 to 17.2 that have happened in the last 18 months;
that have happened as a result of comments from Staff and comments
from you. They are precise and direct mitigating efforts to address your
concerns.

Now in response to the applica-, the applicant’s presentation on 17.2,
many of you said that you liked the refinements but they weren’t enough.
They didn’t eliminate the cliffscapes, they didn’t get rid of the excavation, it
didn’t fix perceived traffic problems on Lowell and Empire. But that’s not
the standard. The standard you to evaluate reasonable mitigation; not
elimination. In evaluating and approving the CUP for Treasure Hill, you
have to ask, in light of the requirements you impose on other similar
development projects, has the applicant taken reasonable steps to
mitigate the impacts of the project. And in that analysis, it must be made
from the beginning; 1986 to the end. 17.2. Failing to look at that entire
timeline is refusing to understand and recognize the scale and scope of
the mitigation the applicant is proposing. The position statements and the
other submittals that the applicant has provided, with more to come, show
not only reasonable mitigation, but quite frankly, extraordinary mitigation
for this project. Over the next few weeks the applicant will continue to
supply materials, continue to submit position statements in an effort to
continue to show you how this project, how the applicant’s efforts to
change it, to refine it have been mitigation from the MPD approval.

I’'m happy to answer any questions, or we can go to Brandon Mark who is
going to show some slides and respond to some of the issues that were
addressed in last week’s Staff report.

Yeah, I've got a question. Just in terms of the applicant’s analysis of the
relevance of the Woodruff drawings. | understand your position is that,
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Shawn
Ferrin:

Chair

Strachan:

Shawn
Ferrin:

Chair

Strachan:

Shawn
Ferrin:

Chair

Strachan:

Shawn
Ferrin:

Chair

Strachan:

Shawn
Ferrin:

you know, they’re just conceptual. I'm wondering what your position is---
what is they’re relevance, if any at all. Do you guys consider them
relevant at all to this, or do you consider them completely irrelevant?

To the CUP process?

Yeah.

You know, | think they were designed as conceptual plans at that time to
show what does this mass look like, how much square footage is it, where
is it located, how can it be done. But they were merely conceptual plans
to get a sense about what the MPD approval was about.

Let, let me ask it---

It was not, it was, it was not an approval to say you have to build this or
something like it.

Let me ask it this way. Should we rely on the Woodruff drawings in any
regard whatsoever when making our decision?

| think you can rely on what was thought about it at that time as a possible
way to develop it, and the basis for which you could then refine the
development, including mitigating the impacts of Woodruff.

Did you think they’re drawings as to the amount of subterranean
excavation for subterranean flooring and parking has any bearing
whatsoever on our decision?

| think that the Woodruff drawings do not show all of the excavation that
would have been required. And we’re in the process of doing an analysis.
If you took Woodruff and you had to do excavation for those buildings,
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how much excavation would that really entail? And that’s a number we
will get to.

Commissioner
Joyce: You, you mentioned that---you said that it was conceptual and it didn’t
include footings and foundations and stuff.

Shawn
Ferrin: Yeah.

Commissioner
Joyce: But | was just looking at 17.2 and | didn’t, | didn’t see footings or
foundations in any of that. So, are---

Shawn
Ferrin: Yeah. So, will you pull up that sheet; the Woodruff cross section?

Commissioner
Joyce: Well, | understand the Woodruff ones. | just was trying to---I, | thought we
were looking at apples to apples, which is why I’'m confused.

Shawn
Ferrin: Yeah.

Commissioner
Joyce: So when we look at all the drawings that you have on 17.2, | can't find
anything anywhere that shows footings and foundations.

Shawn

Ferrin: Right.
Commissioner

Joyce: Is that---?
Shawn

Ferrin: That’s correct.

Commissioner
Joyce: So, are they conceptual, too? Because that was--- mean, I, | wrote down
your statement.
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Shawn

Ferrin: Right.

Commissioner

Joyce: It just kind of caught me off guard that---
Shawn

Ferrin: Let me have the architect answer that.

Commissioner

Joyce: Okay. I, | thought we were doing apples to apples is why it's important.
Shawn

Ferrin: Well, 1, | do want to make---

David

Eldredge: In regards to footings and foundations we are doing apples to apples.

The difference is, Woodruff is nothing more than an outline of a footprint
with some indication of some bays and a number of stories from which we
determined the area. There’s no designation of use. There’s no
designation of net area for units. There’s no corridors or exit facilities.
There’s no fire protection.

Commissioner
Joyce: Oh, | know. | don’t think---

David
Eldredge:  So that’s, that’s the difference.

Commissioner
Joyce: So, okay, okay. So | just---

Director
Erickson: David needs to be on the record.

Assistant
City Attorney
McLean: Can you say your name?
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David

Eldredge:

Sorry, David Eldredge, architect.

Commissioner

Joyce:

Shawn
Ferrin:

So that’s, that’s, I, | just want to make sure that---because you've said a
couple of times in your thing about, you know, they’re conceptual because
they don’t show the full excavation, including footings and foundations.
And | just want to point out to you that we’ve seen 18 months of your
plans and never once have we seen a footing or a foundation in 17, 17.2,
2004, anything. And so---

So let me, let me show you---Francisco’s going to pull up the sheet that |
want to point to with what | was referencing, Commissioner Joyce.

Commissioner

Joyce:

Planner

Astorga:

Shawn
Ferrin:

Planner

Astorga:

Shawn
Ferrin:

Planner

Astorga:

Shawn

Okay. Thank you.

You want to see a cross section, Shawn?

Yeah, just pull---if you’ll highlight one of those.

Here’s one.

So pull up one of your, you know, one of your originals.

Original what?

Ferrin: The front of the Woodruff. There you go. So what I'm talking about,

Commissioner Joyce, is the area right here. Sorry, right here, which
shows a little bit of excavation, but | don’t think that that shows the
excavation that would be necessary if you were actually to build that
project.
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Commissioner

Joyce:

Shawn
Ferrin:

Planner
Astorga:

Shawn
Ferrin:

Planner
Astorga:

Shawn
Ferrin:

Planner
Astorga:

Shawn

Ferrin:

Planner
Astorga:

Right.

You’d be, you’d be going much deeper; not only with footings and
foundations, but excavation to put in what’s underneath that. It, it's just a
conceptual drawing in that context, as opposed to David’s conceptual
drawings---

Which doesn’t show---

[Inaudible.]

It doesn’t show any footing and foundation either.

Yeah.

That's what Commissioner Joyce is saying.

Yeah, so | may be using the term footing and foundation wrong. I'm
talking about just merely excavation.

Right.

Commissioner

Joyce:

So, so let me go back to the architect just to make sure, because | just, |
think we're, it's important to us. | think you said apples to apples for both.
I, | completely agree that, yeah, you don’t have hallways and uses and
everything defined in Woodruff. | got that. But if you were trying to look at
your charts, like the one that’s up here right now, every, every chart that
we’ve looked at for the past 18 months, you’re going to have to dig down
another x-number of feet to, to build footings and foundations and stuff.
Whether it's Woodruff or your plans or whatever, no one is going to just
slap it down on, on a---
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Commissioner

Joyce:

David

Eldredge:

Yeah, slab. And so.

Being that deep in the ground it’s not going to go that much further.

Commissioner

Joyce:

David

Eldredge:

Chair

Strachan:

Shawn
Ferrin:

Chair

Strachan:

Okay, for both, for both of them.

But | do want to say one thing about the Woodruff drawings. Back in June
of 2016 when | calculated the estimated area, | pointed out in my
presentation the discrepancies between the building plans and building
sections. If you look at those sections, the vertical circulation core doesn’t
even make it to the bottom level of the parking garage, which is clearly
shows on the Woodruff plans. So those, those sections are not nearly
coordinated to the level that one would in, in our case have carried it.
That's, that reinforces the fact they were, they were basically bubble
diagrams.

Which sort of brings me back to the question | was about to ask, which is,
how do we determine when we’re supposed to look---in the applicant’s
mind, how do we determine when we’re supposed to look at the Woodruff
drawings as relevant; and how, and when we’re not supposed to. What's
your position on that? Because you're saying sometimes they're
conceptual and sometimes they’re not. So guide us through how we
determine when they are and when they’re not.

I’m not sure I’'m said it, Commissioner Strachan, that they’re not
conceptual. | think they are always conceptual.

And so we should---but | also thought you said we should use them at
least in some circumstances to base our decision on.
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Shawn

Ferrin: Right. I think that is the context that the original Planning Staff and the
original Commissioners looked at them and said, we want something
different than this. They’re too much weighted towards the front. They’re
hanging over the town. We don'’t like this. We want something different
than this.

Commissioner
Joyce: Who, who said that?

Commissioner
Band: Wait, wait, where was that? Sorry.

Commissioner

Joyce: Yeah, who, I'm sorry | missed it. Who, who did you say?
Shawn
Ferrin: Previous Staff.

Commissioner

Joyce: Oh, okay.
Shawn
Ferrin: And previous Planning Commissions. And so that was the direction; do

something different than this. And so the mitigation that results from
doing something different than that is the mitigation that the applicant has
done to mitigate for the project.

Commissioner
Joyce: Was there just kind of a time frame? When did that happen?

Pat

Sweeney: Pat, Pat Sweeney, the applicant. Those discussions happened very early,
starting in 2002. They became very specific from 2004 to 2006. | think
Bruce was around for some of that conversation. He was on the Planning
Commission.

Chair
Strachan: And those would be in the Minutes or---
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Shawn
Ferrin:

Pat

Sweeney:

Those are in Minutes and they’re in Staff reports.

They’re, that---what, what Shawn talks about is evident in both the
Minutes and the Staff reports.

Commissioner

Joyce:

Chair

Strachan:

Shawn
Ferrin:

Chair

Strachan:

Shawn
Ferrin:

Chair

Strachan:

Shawn
Ferrin:

Chair

Strachan:

Mark
Brandon:

Okay. Thanks.

All right. And then, Shawn, just finally, which position paper---and maybe
this is putting you on the spot and you may have to defer to your
associate.

My partner.

Which---partner, excuse me. Which position paper best explains your
legal justification for the amount of excavation? Where is that best set
forth? And it can be one or more position papers, but | just want your

citation to what | should read to find your justification for that.

I'll get that to you.

Okay. Thank you.

Great. Thank you for great questions clarifying what | was trying to say.

Okay. Thank you.

While Francisco pulls it up I'll introduce myself. | may look familiar. I've
been around for most of these hearings. But my name is Brandon Mark,
and I’'m an attorney for the applicant, MPE. Author of most of the position
statements, or, you know, | should say I've---
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Mark
Brandon:

Co-authored.

| collected the information to put in there. I'm just the scribe in many
respects. You know, obviously, we presume that those are being read,
and so I'm not going to---you know, especially with this most recent one
that we submitted, I'm not going to sit here and regurgitate that or
summarize it for you. If there are any questions about any of the content
in the latest one I'm happy to answer any of those questions. But instead,
| wanted to focus on a couple of issues that have come up, you know,
repeatedly in recent times, and, and focus on those. And some of it is
going to, and | apologize, it's going to sort of overlap with what Shawn
said. But I'll emphasize, hopefully emphasize certain aspects or different
aspects than what Mr. Ferrin was emphasizing. And you know, he’s
clearly more smooth and suave than | am, and so it's tough following that.

| think this actually is a good segue. You can, you've seen the slide that
I've got up right now, now for a couple of minutes now, and it's actually a
good segue into Adam’s question just a few minutes ago. And | think the
answer that | would have given to that question is that exactly what
Planner Cattan said in 2009. And if you remember, you know, Planner
Cattan was no friend of this project. You know, she came in and, and
really sort of changed the tenor of how this project was being reviewed.
And so, you know, having someone like this explain what the purpose of
the woodruff drawings are, | think you know, was it only for the purpose of
testing volumetrics. Testing whether the amount of square footage that
we thought needed to be built could be built on that site. And it did not
restrict or limit what, how that was ultimately designed. She said so,
explicitly, you know. They were just trying to figure out volumetrics.

A part of this quote that | did not highlight but is important is that simply to
make sure that the volumetrics work in terms of units. That’s the point of
the Woodruff drawing. It was always the understanding that the
architecture was not final and it would change. And she again clarified the
building is not what has to be built for the MPD. And so, you know,
there’s been a lot of discussion recently about going back to, well this is
not like Woodruff. Or Woodruff is the benchmark against which we'’re, we
are evaluating this particular plan. And that wasn’t the purpose of the
Woodruff drawings. And, you know, respectfully | don’t think that would
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Strachan:

Brandon
Mark:

Chair

Strachan:

Brandon
Mark:

Chair

Strachan:

Brandon
Mark:

be an appropriate use of, of those drawings. And the fact that, you know,
that the current plans deviate from Woodruff, for example, in the amount
of excavation, doesn’t mean that they are, you know, contrary to the MPD.
| mean, that’s the concept that we’'ve heard from the public recently, is
that somehow because we deviate from the Woodruff drawings that we’re
in violation of the MPD. But as Staff itself understood, that was not the
purpose of those exhibits. The exhibits were simply to give a sense of the
volumetrics. And what'’s interesting about that is that it's the one purpose
that we’ve used those drawings for, as Mr. Ferrin just said. You know, for
all of the handwringing, for all of the hand waving that’s been done about
the Woodruff drawings over the last couple of presentations by Staff, what
has not ever been refuted is that those drawings showed a project of
about 875,000 square feet; which by the way, did not have all of the
amenities, did not have all the spaces, did not have all the vertical
corridors through it. So we knew it was going to be even bigger than that.
And the project that is proposed is not meaningfully different from that
kind of volumetrics. And so, if anything, it shows that we are consistent
with the Woodruff drawings. That the current plan is consistent with the
Woodruff drawings. And the one sole purpose that those drawings were
for was to define the volume of the eventual project.

Do you have Minutes or other evidence besides Planner Cattan’s
statement to support that?

Do you mean contemporaneously with---

No, at any time through the body of this whole process, starting with the
MPD. | mean, she says it’s just a volumetrics, you know, a benchmark.

Right.

But where else can | find evidence of that?

Sure. And, you know, again these are in the position statements. In fact,
you, you had pointed out portions of the MPD last---the MPD report last
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Mark:

Jeff

Mangum:

Chair

Strachan:

Brandon
Mark:

time. And if you actually look at the very next paragraph, it talks about
how the MPD allows the final design, or the final developer to, to vary and
mix it. And this is just paraphrasing. | don’t have the exact language.
That kind of concept is, is peppered throughout the MPD. At least it’'s---I
know it’s in there at least twice where it talks about, you know, we’re just
trying to get a basic concept, a basic idea of where it's going to go and,
and the size of it; and that eventually, the eventual developer has the
flexibility to do different things with that design.

Okay.

That’s in the MPD itself.

If I could interrupt. Jeff Mangum for the applicant. | believe there’s some
comments by Pat Putt that | can furnish to the Staff, to, to the effect that---
of what Katie Cattan was saying. So I'll look for those.

Okay. All right.

So, again, going back to, you know, this idea that we have to step up the
hillside. There’s been lots of talk about this and---

Commissioner

Suesser:

Chair

Strachan:

Brandon
Mark:

Chair

Strachan:

He needs his mic.

Don’t forget your mic there, Brandon.

Sorry about that. This cord is---

Jammed.
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Brandon
Mark:

Exactly. That’s better. All right. So the, the stepping up the hillside
concept that’s been discussed in recent meetings has all been about how
we want, you know, the bottoms of the hills to climb up the hillside and
step up the hillside so we don’t have to have the excavation. But, in terms
of how the public is actually going to perceive this project, what's more
important is the stepping of the tops of the buildings, which will actually be
seen by the public both on-site and off-site. Nobody’s going to see the
bottoms of the buildings. Everybody’s going to see the tops of the
buildings. And, you know, in, in response to the comments that we’ve
heard, the applicant is, you know, has looked at that in the Version 17.2 to
improve the visual stepping of the buildings. And you know, this goes
back to the original responses that we got about Woodruff. You know, we
realize that the Woodruff buildings were very front-loaded, right? And a
lot of the bulk went up very quickly right near the property line. Instead,
you know, we were told it would be better to push it back. It would feel
less big; it would loom over the City less if we could push it back. And so,
if you see, you know, | just took some examples from actually Staff's
report from last time. These are actually just taken out of Staff’'s own
report. You have, you know, the 17.2 which shows a gradual stepping of
the tops of the buildings up. And you can see the maximum height isn’t
reached until the buildings are, are towards the back, the rear of the lot.
And so the perceived mass for the public is much less than if you see on
the right, an example from the Woodruff drawings. Right? That step
happens almost immediately. And then you have this big long building at
the maximum height for the entire length of the site. And, you know, that,
it feels like it’'s a bigger project and looms over the City. And so we
believe that if anything, the current design has better stepping feel than,
than the Woodruff drawings.

Staff made this point. You know, it sort of dovetails with the last point.
The Staff made this point at the last hearing that the perceived height of---
because of the excavation and particularly the perceived height of the
current plans they are somehow greater than Woodruff, but Staff also
conceded that it didn’t do a visual perception analysis for Woodruff. You
know, Staff said---you know, they pointed to one particular exhibit. |
actually think it was a different exhibit where they showed, look with the
excavation if somebody’s standing at the bottom of this building behind
the excavation, then it's 101 feet. Well, | went into the Staff’'s analysis and
found the worst case scenario. So the worst case scenario, according to
the visual perception analysis done by Staff, was 104 feet if you're
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Chair
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David

Eldredge:

Chair

Strachan:

David

Eldredge:

Chair

Strachan:

David

Eldredge:

standing at the base of this building. And, and Staff suggested that this
was very, very different than how the Woodruff drawings would have been
perceived by somebody at that site. But if we can go to the next, the next
slide, this is again straight out of Staff's own report from the last time, and
you can just add the numbers in Staff’'s own drawings. And look, you
have a person standing next to that building. And they’re going to
perceive the height of that Woodruff building at over 100 feet. You have
25’ over here, 75’ over feet over here; and that doesn’t even go to the top
of the, the elevator or utility shaft. And so the perceived height of the
buildings are exactly the same. You know, it just depends on where
you’re standing. And of course it does, because they’re not the same
plans. But you know, if you’re standing in the wrong spot the Woodruff
buildings are going to feel every bit as big as Version 17.2. There’s no
meaningful different between those in terms of perceived height; except
that---

Do you dispute the, the numbers at all? | mean, the perceived height is, is
a different issue, but do you dispute the numbers in Francisco’s report, or
the numbers you’re showing there in terms of the heights and the grades.

[,  would defer to David because he’s done the, you know, he did the
analysis with the square footage. And so | don’t know if he’s had a
chance to verify those.

| have not verified Francisco’s heights.

Okay. So you don’t know one way or the other?

[, I couldn’t tell you without the drawings in front of me. No.

Okay. All right.

But I, | trust Francisco made his best effort to, to measure correctly.
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Eldredge:

Chair

Strachan:

David

Eldredge:

Chair

Strachan:

David

Eldredge:

Mark
Brandon:

Okay.

| mean, we did do---months and months ago we did do some
comparatives where he found some mistakes in mine and | found some
mistakes in his. And we had that information back in summer of last year,
as | recall.

But to you as the architect, | mean, are they close? Are we---

Yeah, I, | think---

Or, or should we be waiting for you guys because you’re coming up with
some completely different heights?

No, we’re not---1 think the point is that the Woodruff heights were every bit
very similar to what we have in our maximum heights, but theirs are much
closer to the property line. That’s, that’s the point.

And he made the last point | wanted to make, which is again, remember
the perceived height that we just saw in that last drawing was towards the
rear of the lot. Towards the hillside. Here you’re going to see that
perceived height right up front because, because the shifting of Woodruff
is all towards the front.

The next slide. And so another issue that we’ve heard a lot about recently
is this limits of disturbance issue. And Mr. Ferrin did a good job of
addressing that. | did want to just, you know, again, what the SPMP says,
what the actual MPD approval says is that it's going to be deferred until
this process. So, it's hard for me to understand why Sheet 22 somehow
defines that, when the text of the MPD approval itself says that it's going
to be defined in this process.

It is important to understand that the City has consistently allowed site
disturbance outside the building area boundaries in this very MPD. In
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Chair
Strachan:

Pat
Sweeney:

other lots, in other developments under this very MPD. So for Staff to
come in and suddenly say that that’s not allowed, you know, it's a hard a
fast rule and there’s no way around it. And that’s City Code. That’s not
consistent with the way the City itself has, has treated this very MPD
approval.

Where’s that? Give me an example of that.

Adam, it's occurred in a number of places. The first more recognizable
place is in the Fifth Street. I'm sorry, make that the 4". The Norfolk lot,
sorry. The Upper Norfolk lots. So the two lots at the end of upper Norfolk.
Those homes were constructed in the late ‘90s, in, outside the building
area boundaries or limits on the plat. Retaining walls, tunnels, roads,
were all constructed. And furthermore, well into the reserved open space
shown on the zoning maps, these were constructed to not only
accommodate the two homes; which were built on some of the steepest
ground on the Master Plan, in places 60%, but also to accommodate the
ski run that serves upper Norfolk. Not only serves those two homes. Both
of those homes could have been reached without the ski run that circles
around the homes over approximately 150’ tunnel and across---it enters
the driveway at the end of upper Norfolk. That’s the, that’s the first
example.

Sec-, and, and by the way, all the dirt from those homes was placed on
the lower portion of Quittin’ Time run. It was tilted more to the north,
which made the ski area happy. And that’s in the reserved open
space/MPD.

The second place that’s notable where that happened is regarding the
Fifth Street lots, which are the two large homes located off of
approximately 500 Woodside Avenue accessed by a tunnel. Once again,
within the open space, ROS/MPD, and also outside of the building area
boundaries on the plat, improvements were constructed including
approximately a 40-foot retaining, a tunnel, a ski trail was significantly
regraded, retaining walls were built that exceeded the heights that
Francisco referred to today. Once again, so the houses could be built,
safely accessed; and also there could be skiing below the homes that not
only serve those two homes but serve many of the homes along
Woodside Avenue.
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The third place that there was structures of that sort; retaining walls,
roads---the third place where these were constructed, it would be the
home on top of the Treasure Hill on Lot 8. And that included significant
regrading of that lot.

Is that Dave Luber’s lot?

No, that’'s Pat Sweeney’s lot.

Oh, that guy.

It's not David---it's not that famous lot. It's not the King Road lot. And
there’s a small home located up there and a garage on a flat area that you
can turn a fire truck around in. There’s a driveway. All of the dirt from,
from that lot was placed on either the open space within the lot, which
was---for which the City was granted a conservation easement, which
specifically allowed the placement of that dirt on the open space within
that lot. And then below that lot approximately 3 acres of ground was
disturbed in order to accommodate the utilities that served that lot.

Those are the examples.

Okay. Thank you.

Could I ask a follow-up question on that?

Sure.

We received the example for Norfolk, Woodside and Lot 8; and Pat
mentioned building area or limit of disturbance of the plat. These, these
three other sites that we’re know they’re not part of the Hillside property,
did the Master Plan have a building area boundary for that? I’'m not
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referring about the plat that was later on approved and recorded. I'm
talking about, did the Master Plan have a building area boundary for these
three samples that you just provided? Hillside certainly does. | don’t
know if these other three had that.

These three---

| don’t know either.

These three areas---

We could look at the Master Plan.

Are all on the Hillside portion of the Sweeney Properties Master Plan that
was rezoned in 1990, ROS MPD. | don’t know if that answers your
guestion.

No, it doesn’t. The upper Norfolk, we know that the upper Norfolk lots
were not part of the Hillside property or referred to---

Okay.

As [inaudible] Mid-Station.

| understand what you’re saying.

So my question is, did the Master Plan have a building area boundary for
these three sample. Not the plat. The Master Plan. And | don’t know the
answer.
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[, 1 do.

Well, the Sweeney’s house may have.

Would you like me to answer, Francisco?

Sure.

Adam, is that okay?

Yeah, you bet.

So, | see your point, Francisco. Initially those were three homes. And
subsequently they became five homes when we took the ski trail down to
Woodside Avenue. Some, some density was transferred up there. But
there wasn’t the need in the Master Plan to go in to any detail as to terms
of their volumetrics. The only thing that was determined in the Master
Plan was their approximate location, the size of the footprint, and the
height. The other parameters were then further developed in the CUP
process, which was preceded by the plat.

So, so just to be clear. There was or was not a building area boundary
associated with the MPD on the Norfolk Lots?

Not, not, not drawn in the Master Plan. The building area boundary, and
on one plat it was referred to as the building area zone, was established in
the rough location of the outlines for those homes shown on the plat.

The footprints.
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And the, the Master Plan did not show so much the footprint of the
homes. It showed roughly the location of where they would be built. And
so what was shown on the Master Plan was most consistent with what we
have been talking about here tonight, which is either referred to the
building area zone or building area boundary, or boundaries. Those were
converted into metes and bounds. Some, some of them by Rob
McMahon, who's sitting behind me. And then within those, on the plat the
limits were expressed; and specifically the size of the footprint was the
main, the main limiting factor, and the height. So basically you’ have a
footprint with a maximum height which established a volume. And then
there were also some rules regarding stepbacks, etc.

Does that answer your question?

Yeah. | mean, | guess we’re just going to have to take a look at them and
see if it’s, you know, similar or not.

With respect to your Sheet 22, which is the sheet that the City has
suggested defines limits of disturbance, the MPD approval itself seems to
describe what the purpose of Sheet 22 was. I'm quoting here from page
11, “Defines the building envelope limitations and architectural
considerations. It doesn’t say anything about limits of disturbance. Again,
the only reference to limits of disturbance is to the fact that it would be
deferred until later.

You know, also, | think that if you do just sort of a reality check, a real
world reality-check to Staff’s claims, it’s difficult to square with their own
exhibits. Again, on the right-hand side of this slide you can see---this is
again Staff's own exhibit. And all I've done was highlight, because it's not
clear, the backs of the Woodruff drawing buildings as---and the orange
outline is Staff’'s. So, the orange outline. As you’ll notice, both of those
show corners of the buildings actually meeting, butting up against the
supposed limits of disturbance, the area of disturbance; which, of course,
unless you're planning to use a helicopter to drop these buildings in place,
is just not feasible. | mean, if you just look at where these relatively large
buildings were going to be built relative to that line, there’s no way that
there wouldn’t have been some disturbance outside of those lines. And
SO to suggest that what is---that, that an exhibit whose purpose was to
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define where you had building height limits is then somehow transformed
into a, a hard and fast concrete line where you cannot disturb a single
spec of dirt outside of, you know, simply doesn’t square with the Staff’s
own sort of view of the exhibits.

And again, you know, Shawn earlier mentioned that, you know, the
importance of going back and reading the position papers. And again,
you know, just for an example in one of our position papers we addressed
this issue and noted that back in 2005 when the Staff reviewed this and
saw that we had cliffscapes outside of the height, this, this height
envelope exhibit, concluded that quote, “All development is contained
within the identified development parcels”. And this the March o™ 2005
Staff report. It's repeated in several others. And so we got, we being the
applicant, got, you know, positive feedback from Staff for years and years
that this is fine. That, you know, this concept, the way you’re going, the
direction you’re going is fine. And it wasn’t until many, many years later
until very recently in this process that suddenly that's become, you know,
you cannot disturb a single spec of dirt outside of the building envelope
heights. And you know, again, | just don’t think that squares with either
the MPD approval or, or just sort of basic reality-check.

Go to the next one, please. You have the---we’ve had discussions about
commercial space, and Shawn already talked about this. I’'m not going to
spend much time on it. You know, the SPMP, the MPD approval says to
be oriented to serve those residing in the project. It doesn’t say anything
about excluding people from off-site. It doesn’t say that you can only
serve those people. That you can only---only people who are residents of
the project can buy a cup of coffee or, you know, replace their ski goggles
at the, at the apparel shop. And we believe that, again, the application
complies with SPMP requirement.

Next slide, please. Support commercial. There’s been a lot of discussion
about this over the last year and a half. And we’ve addressed this in
multiple submissions. Some examples of those submissions addressing
those issues are identified in the slide. Also identified in the, in our latest
submission, written submission. So you can find those references there if
you'd like.

There’s been some comments that somehow the density exhibit in the
MPD approval limits the commercial, the support commercial that the
applicant is entitled to, to have. And to be blunt about it---
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Clarify what you mean by the density exhibit. What is that document?

So there’s a chart in the MPD approval that says that the maximum
density, you know, there’s been---

Commissioner

Suesser:

Brandon
Mark:

19 UEs.

Right, right there. Right. And we agree that in terms of the UEs allowed,
the commercial UEs allowed, that’s all that’s allowed. But that, that does
not answer the question of whether the applicant is entitled to support
commercial under the 2004 Code. And this isn’t a question of what the
MPD approval allows or what our preference is. This is actually a
guestion of State Statute. State Statute mandates that when an
application is put forward, it is evaluated under the City Code in effect at
the time that the application is submitted. That's the 2004 Code. And
what does the 2004 Code say about support commercial? It says that an
applicant is entitled to more of it that does not require the use of unit
equivalents. So the fact that there are 19 unit equivalents specified in the
MPD approval does not answer the question of whether the applicant is
then entitled to more support commercial under the current Code.

We can go to the next slide. And again, numerous City Officials have
corroborated this exact view of the world, right? So back in March 9" of
2005, again it was very clear that at that time Staff agreed with that
interpretation. So they’re allowed meeting space and support commercial.
Ten percent of the total approved floor area per the LMC is allowed under
the, per the MPD, in addition to the 19 UEs of commercial uses.

The City’s Attorney, before we applied, said your square footage and floor
areas are going to be calculated under the LMC in effect at the time of
application. Again, the City’s Attorney reiterated that in a memorandum, |
believe, to this body in 2004. So, the, the question is not what the MPD
specified in terms of commercial UEs. The question is what does the
2004 Code allow.
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Commissioner
Joyce: Can I---

Chair
Strachan:  Let, let me ask first. I'll take the Chairman’s privilege.

Commissioner
Joyce: Okay.

Chair

Strachan:  Sorry. Under your interpretation of the 2004 Code as it applies to support
commercial, is there any limit at all on the amount of support commercial
you can ask for?

Brandon

Mark: Yes, 5%. Up to 5%.

Chair

Strachan:  That’s it?

Brandon

Mark: Well, what do you---1, | don’t want to be trapped. | don’t understand, |
guess, what, what you’re trying to back me into, but it says 5%. So that’s
the limit. | mean, | don’t---is there something I'm missing?

Chair

Strachan:  No. | just want to make sure that, you know, there is some limit and that |
know what it is from your perspective.

Brandon
Mark: And it says 5% for support commercial, 5% for meeting space. And I
know that the current plans were well under that.

Commissioner

Joyce: So can | just ask. I'm trying to distinguish between that which is the LMC
versus that which is the Master Plan, which to me is where this all kind of
hinges. If---I'm going to give you a hypothetical.

Brandon
Mark: Okay.
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Commissioner

Joyce: If you were negotiating this back in 1985, and as part of the negotiations
the---everybody agreed to this. The MPD stated there will be absolutely
no commercial at all as part of this project. And everybody signed off on
it. Is it your position that you can still get 5% support commercial?

Brandon

Mark: St. Regis.

Commissioner

Joyce: So, so---

Brandon

Mark: That's a yes.

Commissioner

Joyce: So you’re, your answer is even though the MPD---our hypothetical MPD.

Brandon

Mark: Right.

Commissioner

Joyce: Not yours. Even though our hypothetical MPD explicitly included an
agreement that said no commercial as part of this development, then your
statement is that the LMC basically overrides that agreement, and that
you could have 5% anyway.

Brandon

Mark: Well, you know, | want to be careful. | mean, if it was clear that, you

know, everybody had talked that no commercial UES, no support
commercial, and it was crystal explicitly clear, that might be---

Commissioner

Joyce:

Brandon
Mark:

In my hypothetical world it is.

That might be different. Okay. Well, then that’s probably a different set of
facts. But that's not these facts.
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Commissioner

Joyce:

Brandon
Mark:

So, so what | want to just get back to, because I think this is where we get
to the difference is---so if you had something concrete in the MPD that
was explicit about this that somehow conflicted with the, the standard you
get 5% kind of thing, the fact that that was part of the MPD negotiations
would still make that relevant to us making a decision.

So going back to your own hypothetical, right. The idea of additional
support commercial wasn’t foreign to the people that were drafting this
agreement. Right? The 1985 LMC had a very similar provision that
allowed for additional bonus space that did not require the use of unit
equivalents. So if that was intended by the parties at the time, they knew
how to draft this agreement to address that. They didn’'t. They didn’t say
that you're never going to be allowed additional support commercial under
future codes or under this code. They didn’t say that. | mean, it was---if
that, if that’s what they intended they had enough information at the time
to draft it that way. They did not.

Commissioner

Joyce:

Jeff
Mangum:

So when they, there is a phrase in there, and | hesitate just coming up
with a quote, but | think | can get it pretty close that says, these are
maximums and are not to be exceeded. And that statement is very
specifically right there with the description of the number of UEs that are
provided for support commercial. And so isn’t, isn’t that what they did?
Because | would have guessed that---1, | agree with you. They knew
about it. But | thought they did exactly what you suggested they would do,
which is make it really clear that these are the maximums and are not to
be exceeded. | don’t know how else they could have been any more clear
and still given 19 UEs of support commercial.

Again, Jeff Mangum for the applicant. | think one of the reasons why
we’re having this discussion is because it is not clear. And what
complicates the analysis for both sides is the reliance factor. In addition
to what’s been said so far, we've been told by Staff on several times that
we got the extra space. And we’ve relied on it and we’ve designed on it.
And we spent, what, $4 million now since 2003 designing our project and
reliance on Staff statement on what we can do. That complicates the
analysis perhaps for everybody, but it is part of the analysis.
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Commissioner

Joyce:

Brandon
Mark:

Okay. Thank you. I'm just trying to make sure | understand where you
guys are coming from.

Sure. And to answer your question, it's not clear. | mean, if you actually
look at the MPD it uses the term support commercial and commercial
variously in different times. It doesn’t, it doesn’t use it as a defined term
as it would under the Code. And again, the very fact that it’s defining
commercial in terms of UE, even though everybody knew because the
Code at the time allowed for it, that there’s additional support commercial
allowed in addition to commercial UEs. So everybody knows that
[inaudible] bucket out there, but nobody says you’re not entitled to it. In
fact, the MPD simply doesn’t address it. And so given the fact that the
MPD does not address it, doesn’t say that we’re not allowed, not allowed
to it. Frankly, doesn’t say that we are allowed to it. But that’s again, that’s
why the, | believe the State Statute, you know, trumps everything here,
right. The State Statute says that you’ve got to apply the Code in effect at
the time of the application. That’s the 2004 Code. And it says you get
this additional 5% support commercial without using any UEs. And it
makes it even more clear. And this is on the slide. If it's clear at all, or
needs to be more clear what that means, it says if there’s no more
commercial allocation whatsoever granted in the MPD, you can still get
5%.

Commissioner

Joyce:

Brandon
Mark:

Oh, no, | understand. 1, | think we all got to the 2004 thing. And | think
we’ve agreed with that. | think it’s just a statement of what happens if you
perceive that the MPD has a statement conflicting with that. And I just
wanted your position on that. So thank you.

Yeah. And then, let’s see. So you know, we wanted to be upfront. This
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