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PARK CITY MUNICIPAL CORPORATION 
APPEAL PANEL MEETING 
SUMMIT COUNTY, UTAH  
MARSAC MUNICIPAL BUILDING 
MARCH 4, 2024 

MEMBERS IN ATTENDANCE: Adam Strachan, Esteban Nunez, Matthew Day 
(attended virtually) 

EX OFFICIO:  Rebecca Ward, Planning Director; Michelle Kellogg, City Recorder; Spencer 
Cawley, Planner II; Dave Thacker, Chief Building Official; Mark Harrington, City Attorney  

1. MEETING CALLED TO ORDER AT 5:00 P.M.

The Appeal Panel Meeting was called to order at 5:02 p.m.  

Planning Director, Rebecca Ward, reported that this is the first Appeal Panel Meeting.  City 
Recorder, Michelle Kellogg, was present to swear in Esteban Nunez and Adam Strachan. 
Matthew Day attended virtually.  It was noted that he was sworn in prior to this meeting.  Recorder 
Kellogg took a moment to swear in Messrs. Nunez and Strachan.   

2. ROLL CALL

All members of the Appeal Panel were present. 

3. STAFF AND BOARD COMMUNICATIONS AND DISCLOSURES

A. Appeal Panel Chair Election – The Appeal Panel will Elect One of Its Members
to serve as Chair for a Term of One Year.

Director Ward reported that the Appeal Panel needs to elect a member to serve as Chair for a 
term of one year.  Mr. Day suggested that Mr. Strachan serve as Chair due to his prior experience. 

MOTION:  Matthew Day moved to APPOINT Adam Strachan as Chair of the Appeal Panel for a 
term of one year.  Esteban Nunez seconded the motion.  

VOTE:  The motion passed unanimously. 

B. Open and Public Meetings Act Training.

Director Ward noted that there was a handout related to Open and Public Meetings Act Training 
included in the packet.  There was a short training video to share with the Appeal Panel as well. 
The training video explained that the Open and Public Meetings Act is the State Law that ensures 
that government actions and deliberations are openly conducted.  An open and public meeting is 
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when a public body quorum, also known as a simple majority, needs to discuss or act upon 
government business.  It includes meetings that are sometimes referred to as Workshops, 
Executive Sessions, Regular Meetings, Public Hearings, Electronic Meetings, and Emergency 
Meetings.  Open and public meetings do not include chance or social meetings.   
 
A Public Hearing is a type of open and public meeting where citizens have a reasonable 
opportunity to speak.  Public hearings happen when a government adopts a budget, imposes, or 
increases taxes or fees, or transfers money from an enterprise fund.  These meetings have extra 
noticing requirements.  An Electronic Meeting is a type of open and public meeting that is 
convened electronically.  The governing body must adopt a resolution, rule, or ordinance allowing 
electronic meetings.  An Emergency Meeting may be held to discuss an urgent matter due to 
unforeseen circumstances.  In order to hold the meeting, the best notice feasible is provided, with 
the time, location, and topics to be considered.  An attempt also must be made to contact all 
governing body members.  Additionally, the governing body majority must approve the meeting.  
 
An open and public meeting may be closed to discuss any of the following matters: 
 

• The character, competence, or health of an individual; 

• Collective bargaining; 

• Litigation; 

• Certain real property transactions, including water rights or water shares, with specific 
restrictions; 

• Security personnel, devices, or systems deployment; 

• Investigations of criminal misconduct; and 

• Private or protected information per the Utah Procurement Code.  
 
A Closed Meeting may be held only if a quorum is present and the meeting was properly noticed.  
Two-thirds of the governing body present at the meeting need to vote “yes” to close a meeting.  It 
was explained that during a Closed Meeting, a governing body cannot do the following: 
 

• Interview someone applying to fill an elected position; 

• Discuss filling a mid-term vacancy or temporary absence; 

• Discuss the character, competence, or health of a person who had their name submitted 
for consideration to fill a mid-term vacancy or temporary absence; and 

• Approve any ordinance, resolution, rule, regulation, contract, or appointment, or take a 
vote, unless it is a vote on a motion to end the closed portion of the meeting and return to 
an open meeting.   

 
When a governing body closes a meeting, the following must be publicly announced and entered 
into the Meeting Minutes of the open meeting in which the closed meeting was approved: 
 

• The reason or reasons for holding the Closed Meeting; 

• The location of where the Closed Meeting will be held; and 

• The vote of each member of the governing body either for or against the motion to close 
the meeting.  

 
If a Closed Meeting is discussing the character, competence, or health of an individual, or security 
personnel, devices, or systems deployment, no recording or Meeting Minutes are required.  
However, the presiding member needs to sign a sworn written statement stating such.  If the 
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Closed Meeting is held for any other reason, a recording must be made, which includes the date, 
time, and place of the meeting, names of members present and absent, and names of all others, 
except where disclosure would infringe on the confidentiality necessary to fulfill the original 
purpose of closing the meeting.  Regular open and public meetings require 24 hours’ notice.  The 
public notice includes the meeting agenda, date, time, and place.  Public meeting agendas need 
to include reasonably specified topics to be considered, with each topic listed under a separate 
agenda item on the meeting agenda.  The governing body may not consider a topic in an open 
meeting that is not included on the agenda.  If a new topic, not on the agenda, is raised by the 
public during an open meeting, the governing body may discuss the topic.  However, final action 
may not be taken on the topic during that meeting.  It can be scheduled for discussion in the 
future.   
 
Entities holding regular meetings scheduled in advance over the course of the year need to 
provide annual notice of the entire meeting schedule for the year.  The notice must include the 
date, time, and place for each meeting.  Notice is posted on the public body’s website, in a public 
location, such as the location where the meeting will be held, and the Utah Public Notice website, 
in accordance with Utah Code 63G-30-102.  Typically, posting on the Utah Public Notice website 
is done by the Records Officer, Recorder, or Clerk.  However, it is the responsibility of the 
governing body to ensure that notice is provided.  It was noted that written Meeting Minutes and 
a recording are kept for all open meetings, with few exceptions.  Written Meeting Minutes include: 
 

• The date, time, and place of the meeting; 

• Names of members present and absent; 

• The substance of all matters; 

• Names of citizens providing comments and the substance of the comments provided; 

• Any information a body member requests be entered into the Meeting Minutes; and 

• A record by individual members of each vote taken. 
 
A body with elected members must record each vote in list format by category for each action 
taken by a member, including yes votes, no votes, and absent members.  The recording must be 
a complete and unedited record of all open portions of the meeting from beginning to end and be 
labeled with the meeting date, time, and place.  All or part of an open meeting may be 
independently recorded by any person in attendance if the recording does not interfere with the 
conduct of the meeting.  Pending minutes are minutes of an open meeting in draft form, subject 
to change, before being approved by the public body that held the open meeting.  Pending 
Meeting Minutes must contain a clear indication, such as a “draft” or “pending” watermark to state 
that the governing body has not yet approved the minutes and they are subject to change.   
 
Approved Meeting Minutes means written minutes of an open meeting approved by the public 
body that held the open meeting.  Entities must establish and implement procedures for the public 
body’s approval of written minutes.  Pending minutes, approved minutes, and recordings are 
public records under the Government Records and Management Act (“GRAMA”).  Any individual 
who publicly presents information relating to an item on the meeting agenda must provide a copy 
of the information for inclusion in the public record.  Pending minutes must be made available to 
the public within 30 days.  Within three business days after approving written minutes of an open 
meeting, approved minutes and public materials must be made available on the Utah Public 
Notice website, the entity's primary office, and the website.  Additionally, within three business 
days after holding an open meeting, an audio recording of the open meeting must be made 
available to the public to listen to.   
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Chair Strachan asked if Planning Staff would handle Meeting Minutes and posting the materials.  
Director Ward reported that the Meeting Minutes will be written, the Appeal Panel will review those 
Meeting Minutes, and the Appeal Panel will determine whether it is appropriate to approve or 
amend them.  Staff will ensure that Meeting Minutes are uploaded and made available to the 
public.  Chair Strachan asked about the need to keep track of the votes.  Director Ward explained 
that this is kept as part of the Meeting Minutes.  She clarified that with the civic clerk program 
used for online Meeting Material Packet publication, it is possible to track votes there as well.   
 
4. PUBLIC COMMUNICATIONS 
 
There were no public communications.   

 
5. CONSENT AGENDA 
 

A. Consideration to Adopt Resolution 01-2024 – A Resolution Authorizing 
Participation in Meetings by Electronic Communication.   

 
MOTION:  Matthew Day moved to APPROVE Resolution 01-2024 – Approving Appeal Panel 
Rules of Order and Procedure and Adopting a Policy Authorizing Participation in Meetings by 
Electronic Communication.  Esteban Nunez seconded the motion.  
 
VOTE:  The motion passed unanimously.  
 
6. REGULAR AGENDA 
 

A. 1115 Aerie Drive – Conditional Use Permit for a Private Recreation Facility – 
The Applicant Appeals the Planning Commission’s July 13, 2022, Denial of a 
Conditional Use Permit (PL-21-05101) for a Private Recreation Facility (Sports 
Court) located Outside the Building Pad.   

 
Mr. Day shared a disclosure with those present.  He explained that he has been on the property 
and has seen the recreational facility.  Several months ago, he had a local window contractor 
bidding on a personal project.  He asked to see what the windows would look like fully installed 
in a house and the contractor took him to 1115 Aerie Drive to see the windows there.  That visit 
occurred before he was a member of the Appeal Panel.  Mr. Day does not know the owner of the 
property and to his knowledge, he has not spoken to the owner.  While on-site, he did briefly see 
the recreational area.  He did not ultimately engage that window contractor for his project.  His 
previous visit to the site will not impact his ability to review the appeal in an unbiased manner.   
 
Planner II, Spencer Cawley, presented the Staff Report and explained that he will now share an 
overview of the appeal for 1115 Aerie Drive.  He noted that the Chief Building Official, Dave 
Thacker, is present to answer questions related to the Building Permit and Building Department 
processes.  The applicant and applicant representatives are also present at the meeting.  
 
Planner Cawley shared background information about the application.  On December 20, 2021, 
the applicant submitted a Conditional Use Permit (“CUP”) application for a sports court.  A sports 
court is identified by the Land Management Code (“LMC”) as a private recreation facility, requiring 
a CUP in the zone where the residence is located.  The sports court was constructed without 
proper approvals or permits and was built outside of the existing building pad indicated on the 
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Hearthstone Subdivision Plat, crossing property lines.  The applicant proposed to modify the 
constructed sports court by reducing the size from 4,795 square feet to 2,085 square feet and 
completing the review and permit process for the construction of the sports court.  Also on 
December 20, 2021, the applicant submitted an Administrative CUP application for retaining walls 
constructed greater than six feet in height without proper approvals or permits.  Planner Cawley 
informed those present that Administrative CUPs require Staff-level review and final action.   
 
On June 17, 2022, the applicant requested final action on the Administrative CUP, pursuant to 
Utah Code § 10-9a-509.5(2)(b), requiring Staff to complete the review within 45 days.  In order to 
accommodate the request, Staff took the CUP to the Planning Commission on July 13, 2022.  At 
that time, the Planning Commission reviewed the Private Recreation Facility CUP, held a public 
hearing, and denied the CUP, as outlined in the Final Action Letter.  The findings stated: 
 

• The development is not compatible with prior land use approvals, including the approved 
Master Planned Development (“MPD”) and Final Plat; 

• The application lacked information regarding the CUP requirements for screening and 
landscaping, compatibility with surrounding structures, noise, lighting, sensitive lands, and 
steep slopes; and 

• The proposal is inconsistent with the General Plan.   
 
Planner Cawley reported that public input was received and forwarded to the Appeal Panel prior 
to the meeting.  All public input received as part of the original application was attached as Exhibit 
I in the Meeting Materials Packet.  An aerial view of 1115 Aerie Drive was shared.  The property 
is Lot 8 in the Overlook at Old Town Subdivision.  The subdivision is located on Aerie Drive within 
the two switchbacks of the right-of-way.  The subdivision was approved in 1993 and as part of 
that approval, each lot was allowed a 90-foot by 90-foot building pad.  On the image shown, Staff 
highlighted the existing sports court, the proposed resized sports court pad, and the existing 
building pad.  On January 21, 2021, a Grading/Landscaping Permit was applied for to replace 
three retaining walls on the northeast corner of the property.  The Building Department Staff noted 
that walls greater than four feet require engineered plans and patios require a separate Building 
Permit.  Planning Department Staff reviewed the application and noted that walls must be outside 
of the 10-foot Public Snow Storage Easement adjacent to Aerie Drive.  It was also stated that all 
areas that are disturbed during construction must be re-vegetated and no significant vegetation 
was approved to be removed.  The approved Site Plan is attached as Exhibit E.  
 
On September 8, 2021, two stop-work orders were issued.  Planner Cawley noted that those are 
attached to the Meeting Materials Packet as exhibits.  On March 15, 2022, the applicant submitted 
a Plat Amendment application.  The application was specific to amending the building pad and 
the limits of disturbance.  He reiterated that July 13, 2022, was the denial of the CUP.  On August 
1, 2022, the applicant filed an appeal of the CUP denial from the Planning Commission.  On 
August 11, 2022, the Planning Director, with applicant approval, continued the Administrative 
CUP review of the proposed retaining walls to a date to be determined, due to the appeal of the 
CUP denial for a Private Recreation Facility.  On October 18, 2022, a Perpetual Improvements 
Easement Agreement was recorded with Summit County.  On November 16, 2023, the Utah 
Property Rights Ombudsman issued an Advisory Opinion regarding the Final Action.  
 
The standard of review for the Appeal Panel is that it shall act in a quasi-judicial manner and 
review factual matters de novo, without deference to Staff determination of factual matters.  The 
Appeal Panel shall determine the correctness of the Planning Commission’s interpretation and 
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application of the plain meaning of the land use regulations and interpret and apply a land use 
regulation to favor a land use application unless the land use regulation plainly restricts the land 
use application.  The applicant has the burden of proving that the Planning Commission erred in 
denying the CUP.  The Planning Commission found the proposal does not mitigate the reasonably 
anticipated detrimental effects of the proposed use and does not comply with the CUP criteria 
outlined in LMC § 15-1-10(E).  The Utah Property Rights Ombudsman Advisory Opinion outlines 
four points in their analysis of the Planning Commission's action, which are as follows: 
 

• The proposed development at 1115 Aerie Drive does not violate internal lot restrictions; 

• The Commission’s findings that the as-built conditions violated the City's Steep Slope 
Regulations are not supported by the record; 

• Final Action on Conditional Use applications must be supported by substantial evidence; 
the substantive review process allows for obtaining additional necessary information 
before decision-making, and the City’s code suggests that the Planning Commission 
should have continued the matter, per the applicant’s request; and 

• The remaining findings according to the City’s Conditional Use review must be revisited 
to consider proper plat interpretation and additional necessary information. 

 
Attorney Todd Godfrey stated that years ago, he represented Valley Mental Health and Valley 
Behavioral Health.  There was a Chief Executive Officer (“CEO”) who resembled the property 
owner in this case.  He took a moment to confirm that this was not the same person.  Attorney 
Godfrey introduced himself to the members of the Appeal Panel and explained that is with the 
firm Hayes Godfrey & Bell.  The City has retained him to represent the Appeal Panel at the current 
Appeal Panel Meeting. 
 
Mr. Nunez asked about the retaining wall.  It was stated that engineered plans were requested if 
it was over four feet, so he wanted to know what process was given to the applicant to be able to 
submit those engineered plans.  Planner Cawley explained that during the review process if there 
is identification of additional information needed in order to review and approve a Building Permit, 
a request can be made to the applicant.  The permit can be approved and the information 
submitted later or the information can be submitted prior to issuing the Building Permit.  
 
Mr. Day also had a question about the retaining wall.  As he understood the matter, this is not an 
appeal against the CUP for the retaining wall.  That being said, the issues are intertwined in a lot 
of ways.  He wanted to know if it is possible to ask questions about the CUP that is not being 
appealed.  Attorney Godfrey understood the appeal to relate only to the location of the recreational 
facility and not to the retaining wall.  It is possible to ask questions about the retaining wall, but it 
does not appear to be significant to the appeal determination currently before the Appeal Panel.  
 
Chair Strachan referenced Page 13 of the Staff Report, which included the Site Plan.  The existing 
tennis court pad is outside the setback and part of the existing building pad is outside the setback.  
He wondered if the setback violations had been discussed.  Director Ward confirmed that they 
were discussed for the existing concrete tennis court pad.  The existing building pad on the Site 
Plan shows that the structure is shifted to the south.  She did not believe that was a point of 
discussion previously but confirmed that the setbacks for the tennis court were discussed.   
 
Chair Strachan noted that the MPD was amended in the late 1990s.  He wanted to know if there 
is anything in the Meeting Minutes or Staff Reports from those meetings that reference items built 
outside of the building pad or a variance.  Planner Cawley explained that he is not able to speak 
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to what was discussed during the meetings in the 1990s.  However, based on research done as 
part of the CUP application, in April 1999, the Planning Commission at that time held a Work 
Session and considered an amendment to the Hearthstone Subdivision to eliminate those building 
pads.  There was no consensus at a Planning Commission level that there was a reason to 
change the building pad limitations as platted.  That plat amendment did not move forward. 
 
Mr. Day believed the question was less about the building pad and more about the limits of 
disturbance.  At some point, there were supposed to be limits of disturbance on the plats, but 
those were not put onto the lot or any of the other lots.  At that time, it was contemplated that 
there would be limits of disturbance, but those never made it onto the plat.  This was confirmed.  
 
Mr. Day asked about the Grading Permit.  It appears there was a partial pass in January 2023, 
where the playground with outdoor kitchen, putting green, fire pit, and hot tub, was approved.  He 
asked for clarification about that.  Building Official Thacker referenced the Inspection Report 
included in the Meeting Materials Packet.  An inspection was performed on the landscape features 
in the rear yard, which included a putting green area, an outdoor kitchen area, and a few other 
playground features.  Those were within the setbacks.  In conversation with the Planning Director 
at the time, it was determined that those could be approved once Building Code standards and 
requirements were met.  That moved forward without approving the tennis court area or any of 
the retaining walls outside setback areas.  Mr. Day pointed out that those items were inside the 
setbacks but outside the building pad.  Building Official Thacker confirmed this.  
 
Chair Strachan asked for additional details about the determination made.  He wanted to know if 
Staff considered that the building pad was the limitation or limit of disturbance.  Building Official 
Thacker explained that Staff looked at the original submittal that came in, which only showed a 
few modifications to the property.  Additional drawings were requested and the retaining walls 
within the setbacks were included in those drawings.  The determination was based on the fact 
that the retaining walls in the areas that were approved were within the setbacks of the lot and 
there were no specific areas determined as limits of disturbance.  Chair Strachan wanted to know 
why the sports court was not acceptable but the outdoor kitchen was.  He wanted to better 
understand the distinction that had been made.  Building Official Thacker stated that this was 
described within the Inspection Report.  It noted that the retaining walls within the setbacks were 
encroaching upon the property lines and were not included in the approval, although they are both 
within the permit.  The permit remains open, which is why there is currently a partial pass.   
 
Mr. Day asked if it is possible to conclude that items such as the hot tub, fire pit, and putting green 
did not comply.  Building Official Thacker stated that the intention of the report was to note that 
everything within the setbacks was approved.  Anything outside the setbacks needs to be either 
approved or denied.  From there, modifications can be made, as necessary.  Mr. Day noted that 
one of the reasons the Commission denied the CUP had to do with the definition of structure.  He 
struggled to understand why certain items were considered appropriate and others were not.   
 
The applicant representative, Wade Budge, introduced himself to the Appeal Panel.  He explained 
that he is representing Gary Sutton, who is the owner of the property and is also present at the 
meeting.  Mr. Sutton has written a one-page comment that will be read.  Mr. Budge stated that 
there is a desire to make clear that when the property was purchased in 2020, someone was hired 
to assist with the work.  When the stop-work order was received, Mr. Budge was hired.  Before 
the one-page comment was read, additional information was shared about the situation.   
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Mr. Budge referenced Figure 2 in the Staff Report.  That was a new figure created by Staff and is 
now being reviewed.  When the MPD was approved, the setbacks did not exist.  The setbacks 
now identified there were adopted subsequent to the MPD and the plat.  That is why the Appeal 
Panel may see the encroachments.  It is understood that there needs to be compliance with the 
setbacks, which is why the applicant has come forward to address that through the current 
process.  The goal is to receive approval for the sports court and make sure it complies with the 
setbacks.  Reasonable conditions can be imposed so it is possible to qualify for the CUP.  From 
there, action can be taken on the Administrative CUP and conditions can be imposed there. 
 
Mr. Budge shared a PowerPoint presentation with the Appeal Panel.  He noted that a copy has 
been submitted into the record and members have a paper copy of the slides as well.  One slide 
included Park City LMC information.  Staff accurately covered that information already, but he 
noted that the City Ordinance 15-1: General Provision and Procedures states: “A Conditional Use 
shall be approved provided that reasonable conditions can be imposed.”  He believes the Appeal 
Panel can approve the CUP on appeal because reasonable conditions can be imposed.  An image 
was shared to illustrate the proposed sports court.  The red outline indicates the resized sports 
court.  It will no longer serve a tennis function as originally planned.  He pointed out the relocated 
retaining wall and explained that there was a retaining wall done as part of this work that needs 
to be removed because it is in the setback and in the vicinity of the snow storage easement.  A 
condition is proposed that as part of the approval, the retaining wall be moved.  
 
Mr. Day asked how high the retaining wall shown in the image is.  Mr. Budge stated that it can be 
up to six feet in that vicinity.  At 6-feet, there is a requirement that it be engineered.  As a result, 
it is proposed that a Condition of Approval state that the retaining wall be engineered.  Mr. Budge 
reviewed another image of the sports court area.  It better illustrated the retaining walls under the 
Administrative CUP.  Those were shown in blue and green and were retaining walls within the 
setback.  When those were built as part of the 2021 improvements, there were encroachments 
onto the adjoining property owner.  That has since been cured because an Improvements 
Easement was entered into.  There was a letter of support that was submitted into the record.   
 
Mr. Budge reviewed some of the issues determined by the Planning Commission and compared 
those to the Ombudsman's opinion.  He discussed Issue #1 – Building Pad Line: 
 

• Planning Commission Finding: 
o The subdivision plat included a 90x90 building pad and no development can occur 

outside the building pad.  The sports court is outside the building pad and thus 
violates the plat restriction. 

• Ombudsman Advisory Finding: 
o The City wrongfully interpreted platted building pad lines as proscribing any 

development activity beyond the existing home’s footprint, which was not the intent 
of the plat, according to the MPD approval and ordinances in effect at that time.   

 
Mr. Budge explained that slide nine in his presentation showed that there is no limit of disturbance.  
He reviewed a set of Conditions of Approval back when the plat was approved.  It referenced, 
“limits of disturbance as specified at the time of Final Plat approval.”  It also referred to, “limitations 
on landscaping and irrigation shall be defined at the time of Final Plat.”  Neither of those limitations 
were ever imposed on the plat.  He shared the Meeting Minutes from August 25, 1993.  Based on 
the Staff response at that time, landscaping could occur outside of limits of disturbance if limits of 
disturbance were imposed.  Additionally, the Staff Report from October 4, 1993, stated that: “Each 
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lot reflects a building pad of approximately 8,000 square feet, which designates the general 
location of the home.”  The building pad is not a limit of disturbance and is intended to show the 
limits for the home.  The City Council Staff Report from April 14, 1994, was shared.  No limits of 
disturbance were specified.  Mr. Budge proposed that all activities occur within the setbacks.  That 
being said, he noted this is a 13-lot subdivision where there are no limits of disturbance imposed.   
 
Discussions were had about the Aerie Subdivision, which was developed around the same time.  
Chair Strachan wanted to know if that subdivision has limits of disturbance indicated.  It was 
believed that the Aerie Subdivision included limits of disturbance.  Mr. Budge noted that he has 
never seen a limit of disturbance treated the same as the building pad.  Those are normally treated 
differently.  Mr. Budge next reviewed information about Issue #2 – Steep Slopes: 
 

• Planning Commission Finding: 
o The applicant failed to provide sufficient information to determine whether the 

sports court violated the City’s steep slope ordinance; 
o The sports court violated the City’s steep slope ordinance as it was constructed 

within 50’ of very steep slopes. 

• Ombudsman Advisory Opinion: 
o The Commission’s finding that very steep slopes have been disturbed is 

undermined by its other finding that slopes could not be determined and is 
therefore not supported by the record. 

 
Mr. Budge explained that steep slopes were analyzed by Alliance Engineering.  There was a lot 
of discussion about the post-construction activity slope analysis during the Planning Commission 
hearing.  Evidence has since been submitted from Alliance Engineering related to the pre-
construction slopes.  The areas that represent very steep slopes, for which a 50-foot setback 
would be required, are within the circle shown on the presentation slides.  The area in the revised 
pad does not qualify under the definition of a very steep slope, because there is not enough there.  
The Planning Commission did not have that information at the meeting.  Instead of the 
Commission continuing the item until additional information was presented, they chose to deny it.   
 
Chair Strachan asked what data Alliance Engineering used.  Mr. Budge reported that aerial 
photography and topography pulled from aerial surveys were used.  All of that information could 
be submitted.  Additionally, anyone from Alliance Engineering who assisted with the work could 
speak to the City.  Mr. Day wanted to know if the additional information about the very steep 
slopes has been submitted to Staff.  Mr. Budge confirmed that it has been submitted to Staff, but 
is unsure what the Staff determination is.  If there are questions, it is possible for Staff to speak 
to Alliance Engineering.  Mr. Day was interested to hear what the opinion of Staff was on this.   
 
Mr. Budge next reviewed a presentation slide for Issue #3 – Significant Vegetation.  It is not 
believed that any significant vegetation was removed, as it was mostly brush where the 
development activities occurred.  Regardless, the owner wants to put in 11 quaking aspen trees, 
9 Austrian pine trees, and 19 gamble oak trees to provide screening to the sports court.  Mr. 
Budge reported that the presentation slides analyzed the 16 criteria in the code and all were met.  
In addition, 10 proposed Conditions of Approval have been submitted to the City for consideration.  
One condition was not to allow overhead lighting on the court as that would be inconsistent with 
the neighborhood and would create impacts.  Prohibiting lighting would mitigate the issue.  
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Chair Strachan asked Attorney Godfrey if it is possible to direct the Planning Commission to adopt 
certain Conditions of Approval.  It seemed to him the Planning Commission should make the 
determination on those.  Attorney Godfrey had read through the ordinance, and legally, the Appeal 
Panel has the authority to approve a CUP with attached conditions.  Whether that is something 
the Appeal Panel wants to do is up for discussion, but legally speaking, they have that authority.   
 
Mr. Day believed that some of the information was either not available or the Planning 
Commission did not feel it was available.  Instead of continuing the matter, the Planning 
Commission denied the CUP request.  One option would be to send this back to the Planning 
Commission and allow that additional information to be presented.  Alternatively, the Appeal Panel 
could ask that additional information be brought back to this body instead of the Planning 
Commission.  He wanted to know what the most appropriate approach is moving forward.  
Attorney Godfrey reported that the Appeal Panel has the authority to continue this matter and 
request further information or send it back to the Planning Commission for their consideration with 
the additional information.  The Appeal Panel can decide how to proceed, but both options are 
within their authority.  The ordinance enables the Appeal Panel to make a decision on this matter. 
 
Mr. Nunez referenced the Meeting Minutes shared by Mr. Budge.  He wondered whether the 
language shown was intended to illustrate that there was some ambiguity on what can be 
disturbed.  Mr. Budge noted that Slide 11 does not speak to structures, but it discusses activities 
occurring outside of the limits of disturbance if those were to be imposed.  Those would be 
landscaping-type activities.  Based on his review of the record, there might have been limits of 
disturbance, but those would be deferred to the Final Plat.  Ultimately, the Council did not impose 
that.   
 
Planner Cawley shared additional information about the Planning Commission's considerations.  
For steep slopes and vegetation, the LMC talks about what can be developed on a steep slope.  
In the LMC, there is a definition of a steep slope, which is anything greater than 15%.  A very 
steep slope is anything greater than 40%.  In the Planning Commission's findings for denial, it 
was noted that the subject property contains steep and very steep slopes, which have been 
disturbed to accommodate the sports court.  The submitted maps were reflective of post-
development conditions and did not show conditions prior to disturbance.  Additionally, the 
existing conditions slope maps show development within 50 feet of very steep slopes.  The exact 
amount of vegetation could not be determined and the Commission did not feel the addition of 
impervious surfaces to the site was adequately mitigated in the proposal.  The amount of 
disturbed/landscaped areas outside the building pad was not consistent with other properties.    
 
The Planning Commission also felt that the as-built conditions, including the placement of the 
sports court and other structures, did not appear to comply with the original plat restrictions.  The 
Planning Commission determined structures, including retaining walls and sports courts, are 
limited to the building pad.  The proposed development cannot extend beyond the platted building 
pad because the LMC defines limits of disturbance as, “the designated area in which all 
construction activity must be contained.”  As for landscaping, noise, lighting steep slopes, and the 
sensitive lands overlay, the Planning Commission shared the following findings:  
 

• The application does not meet CUP criteria due to a lack of information submitted 
regarding screening and landscaping, compatibility with surrounding structures, potential 
noise, lighting, environmentally sensitive lands, steep slopes, and appropriateness of the 
proposed structure to the existing topography of the site; 
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• Not consistent with the General Plan, as the proposal allows for disturbance of sensitive 
lands without adequate mitigation; 

• Does not comply with revegetation of the site and the site shall be restored to what was 
approved with Landscaping/Grading Permit #21-122. 

 
Planner Cawley shared some of the options before the Appeal Panel, which are as follows:  
 

• Deny the appeal, uphold the Planning Commission's denial, and direct Staff to prepare 
Findings and Conclusions upholding the Planning Commission's decision; 

• Grant the appeal and grant the Conditional Use Permit and direct Staff to prepare 
Findings, Conclusions, and Conditions of Approval consistent with the Panel's 
determination; 

• Grant the appeal in part and remand the matter to the Planning Commission with direction 
to re-evaluate the proposal consistent with the Appeal Panel's determination: 

o Sensitive Lands Analysis, including Steep Slopes; 
o Updated Landscape Plan; 
o Updates project statement addressing the 16 CUP criteria; 
o Geotechnical Report. 

• Continue the appeal to a date certain and request additional information. 
 
Chair Strachan opened the public hearing. 
 
Gary Sutton introduced himself as the property owner and applicant.  His family owns the home 
at 1115 Aerie Drive.  Two and a half years ago, the family was in the process of doing landscaping 
work, which included the sports court.  It was a shock when the City put a stop-work order on the 
project.  After this, he met with the City to discuss the project.  The City explained that the 
contractor had a permit but was beyond the scope of what the City had approved under the permit.  
This began a series of many meetings and discussions with the City.  Staff was opposed to the 
project and indicated there were numerous ways the project was out of compliance with City 
Code.  At that point, he hired Mr. Budge at Snell & Wilmer to advise him through this process. 
 
There were many discussions with the City about how to come into compliance.  Mr. Sutton 
stressed that there is a desire to be in compliance.  Each time the City brought up a concern, 
which was addressed.  There were hundreds of emails and many reports provided to the City.  To 
address compliance issues related to setbacks and property boundaries, a strip of land was 
purchased from the neighbor to the east.  Tremendous efforts have been made to work with the 
City.  Two separate engineering firms were hired as well as an additional consultant. 
 
Eventually, this project came before the Planning Commission.  At that time, a modified 
application was presented.  There was a proposal to reduce the size of the sports court and plant 
trees around it to block the sports court from view.  During the Planning Commission Meeting, he 
spontaneously offered to make additional modifications based on concerns and comments heard 
from Commissioners and citizens in attendance.  Despite best efforts, the Planning Commission 
denied the application.  He was surprised by the assertion that building occurred on steep slopes.  
Additionally, he was surprised that the City interpreted the limits of disturbance on the property to 
be equivalent to the building pad.  His attorneys believed the City’s reasons for denying the 
application were in error, which was the reason the denial was appealed to the State of Utah’s 
Ombudsman Office.  Ultimately, there was a disagreement about the Park City interpretation.   
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Mr. Sutton hopes that his family will be allowed to finish the project and plant trees around the 
sports court so it is not noticeable.  The proposal includes planting trees along the road and east 
of the property to obscure the sports court.  The sports court and outdoor area are desired to 
create a special place where the family can make lasting memories.  He realized that there were 
some problems with the original contractor, but expressed frustration that the project has been 
put on hold for such a long time.  Mr. Sutton wanted to see this matter be resolved.  He regrets 
that his neighbors have had to look at an incomplete concrete slab for an extended period of time.  
He has worked diligently to address the issues as quickly as the system will allow him to.  His 
hope is that this situation will not continue to drag out.  If the City allows him to complete the 
project, it will be completed in a beautiful and natural manner as soon as feasibly possible. 
 
Patricia Kipp explained that she is a neighbor and lives at 1264 Aerie Drive.  There was no 
communication with neighbors about what would happen in the area.  She noted that the sports 
court was continually referenced, but there was no definition of what it would be used for.  
Currently, there are a lot of issues with pickleball courts and she did not want to see one there.  
In the last several years, there have been articles published about people who are unable to sell 
their homes because there is a pickleball court next door.  There are also associated noise issues.  
Ms. Kipp added that neighbors did not know a sports court would be put in until the concrete was 
being poured, and even then, there was no clarity about the actual use of the sports court.  She 
did not believe the appeal should be approved and reiterated her concerns about the court.   
 
There were no further comments.  The public hearing was closed.  
 
Mr. Day believed there were three issues to consider.  The first is the building pad and whether 
building can occur outside of the building pad.  It is also important to consider compliance and 
whether the impacts can be mitigated, as well as fencing, screening, and landscaping.  The third 
issue has to do with the very steep slope requirements.  Mr. Nunez agreed with the assessment. 
 
Chair Strachan suggested tackling the building pad issue first.  He did not see how it was possible 
to say there was no limit of disturbance for the outdoor kitchen, but there was for a sports court.  
That seemed inconsistent to him.  If there is a limit of disturbance, and that is the building pad, 
that should have been consistently applied from the beginning.  Mr. Day agreed.  Both parties 
saw a somewhat different history, but both agreed that there was supposed to be a limit of 
disturbance there.  It did not make sense to contemplate a limit of disturbance if it was going to 
be the exact same as the building pad.  By definition, the building pad is not the limit of 
disturbance.  The fact that there is no limit of disturbance might be an error from the past, but that 
does not feel like a burden that the applicant should have to take on as a new purchaser of the 
land.  He assumed the property owner had the right to rely on the plat that was purchased.  Mr. 
Nunez stated that it is unclear what that limit of disturbance was based on the final plat recording. 
 
Mr. Day referenced the language from the Ombudsman.  In a situation where there are uncertain 
or ambiguous restrictions, it needs to be resolved in favor of the free and unrestricted use of 
property.  He wondered if that is the way the Appeal Panel should be thinking about this.  Attorney 
Godfrey confirmed that this is an accurate statement of the law.  Unless a use is clearly restricted 
by an ordinance, it needs to be construed in favor of an applicant.  With that being the case, Mr. 
Day held the opinion that the Planning Commission made a mistake saying that the building pad 
equaled the limit of disturbance.  Chair Strachan agreed with that.  From a procedural level, he 
wondered whether the Appeal Panel wanted to remand this back to the Planning Commission.  
Personally, he felt it would be a poor move to take this out of the hands of the Commission.  Since 
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there is new information the Planning Commission did not have before, he thought it was 
worthwhile to send the application back to the Commission with recommended conditions.   

Mr. Day pointed out that it has been two and a half years since the stop-work order was put in 
place.  Part of the reason the Appeal Panel was created was to provide more certainty and 
potentially quicker responses.  He was not certain whether it was best to remand the item to the 
Planning Commission or make a decision at an Appeal Panel level.  Mr. Nunez understood that 
the applicant wanted this matter resolved, which is reasonable, given the length of time this has 
taken.  It might be best for the Planning Commission to look at this again with the new information. 

Chair Strachan discussed the proposed conditions from the applicant.  He noted that the applicant 
is willing to stipulate that there will not be pickleball on the sports court and there will not be 
lighting.  Mr. Budge clarified that he would have to sit down and speak to his client about pickleball 
use, but the conditions of approval were clear that there would be no overhead lighting.  Any noise 
ordinance would need to be complied with as well.  Attorney Godfrey believed the Appeal Panel 
was considering reversing the decision of the Planning Commission as it relates to the limit of 
disturbance issue and remanding the matter back to the Planning Commission for consideration 
of the CUP, evaluation of the very steep slope issue at the location of the sports court, the potential 
detrimental effects of the use, and mitigation measures that could be imposed.   

Mr. Day asked what will happen if the matter is sent back to the Planning Commission and the 
Planning Commission rules that the effects cannot be mitigated.  He wanted to know if the 
applicant will have the right to re-appeal the decision to the Appeal Panel.  Attorney Godfrey 
confirmed this.  Mr. Nunez believed there was certain information that the Planning Commission 
did not have before, which has since been reviewed by the Appeal Panel, such as the very steep 
slope-related study.  As a result, he thought it made sense to send the matter back to the Planning 
Commission for review.  Mr. Day was comfortable taking that approach as well.  Discussions were 
had about a suggested timeline.  Attorney Godfrey explained that there is nothing in the ordinance 
that suggests the Appeal Panel has the authority to place a time limitation on the Planning 
Commission's action.  However, the motion could request a reasonably expedient timeframe. 

MOTION:  Adam Strachan moved to REVERSE the Planning Commission determination on the 
issue of the building pad establishing the limits of disturbance and REMAND the issue of whether 
the sports court is on a very steep slope, as defined under the LMC, and REMAND the issue of 
whether the sports court has any detrimental effects, and if so, whether those can be mitigated 
under the LMC.  Matthew Day seconded the motion.  

VOTE:  The motion passed unanimously. 

Director Ward reported that there needs to be a Final Action Letter within 15 days.  The item can 
be continued to a date that works for the Appeal Panel.  Attorney Godfrey clarified that the 
ordinance suggests Staff should prepare findings and conclusions on the appeal.  It is possible to 
come back on a date certain to review those, but alternatively, Staff could circulate findings and 
conclusions among the Appeal Panel members.  Once there is approval, Staff can finalize the 
matter, and at the next meeting, those findings and conclusions can be ratified.  In that case, he 
explained that the findings and conclusions would be circulated by email.  Any comments or 
suggestions would be part of the public record.  This will prevent the Appeal Panel from having to 
convene again for a special meeting, but it depends on what was desired by the City.   
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Chair Strachan thought what was suggested by Attorney Godfrey was a reasonable approach. 
However, he wanted to make sure the applicant could continue to move the process forward.  It 
was important for the neighbors to be able to review the findings and conclusions ahead of the 
Planning Commission Meeting as well.  There is not a desire to delay the process from moving 
forward.  Attorney Godfrey did not believe there would be any delay as a result of the findings and 
conclusions process outlined.  The Final Action Letter would be ready within 15 days.  City 
Attorney, Mark Harrington, agreed that is an option, but if the decision is made to take that 
approach, he recommended a second motion be made to authorize the Chair to execute the Final 
Action Letter after circulation to the other members.  This will create a clear record of authority.    

MOTION:  Matthew Day moved to AUTHORIZE the Chair to execute the Final Action Letter, 
pending approval by a majority of the Appeal Panel members.  Esteban Nunez seconded the 
motion.  

VOTE:  The motion passed unanimously. 

7. ADJOURNMENT

MOTION:  Adam Strachan moved to ADJOURN.  There was no second. 

VOTE:  The motion passed unanimously.  

The meeting adjourned at approximately 6:47 p.m.   

App
rov

ed
 04

.30
.20

24



1115 AERIE DRIVE
APPEAL OF CONDITIONAL USE PERMIT DENAIL

Appeal Panel

March 4, 2024

PL-21-05101 (CUP)

PL-22-05329 (Appeal)

App
rov

ed
 04

.30
.20

24



SUMMARY

Dec 20, 2021 – CUP application for sports court

Dec 20, 2021 – Admin. CUP for retaining walls

July 13, 2022 – Planning Commission Review

Public Comment sent to Appeal Panel via e-mail and Exhibit I
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BACKGROUND
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BACKGROUND
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BACKGROUND
Jan 21, 2021 – Grading/Landscaping Permit (21-122)

• Replace three retaining walls in NE corner of property

• Staff note walls greater than 4 feet require engineered plans

• Patios require separate Building Permit

• Walls must be outside 10-foot snow storage easement

• All disturbed areas must be re-vegetated; no Significant Vegetation to 

be removed

Sept 8, 2021 – Stop Work Orders Issued (21-01142; 21-01143)
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BACKGROUND
March 15, 2022 – Plat Amendment Application

July 13, 2022 – Denial of CUP

August 1, 2022 – Appeal received by City

August 11, 2022 – Admin CUP Continued, still pending

October 18, 2022 – Perpetual Improvements Easement Agreement

Nov 16, 2023 – Ombudsman Advisory Opinion
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STANDARD OF REVIEW

Appeal Panel shall act in a quasi-judicial manner and review matters de 

novo, without deference to Staff determination of factual matters.

Appeal Panel shall determine the correctness of the Planning Commission’s 

interpretation and application of the plain meaning of the land use 

regulations and interpret and apply a land use regulation to favor a land use 

application unless the land use regulation plainly restricts the land use 

application.
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BURDEN OF PROOF

The Applicant has the burden of proving the Planning Commission erred in 

denying the Conditional Use Permit.

App
rov

ed
 04

.30
.20

24



ANALYSIS
The Planning Commission found the proposal does not mitigate the 

reasonably anticipated detrimental effects of the proposed Use and does 

not comply with the Conditional Use Permit criteria outlined in LMC § 15-1-

10(E).

• Not compatible with prior land use approvals, MPD, or Final Plat

• Application lacked information for screening, landscaping, development 

compatibility, noise, lighting, sensitive lands, steep slopes

• Inconsistent with General Plan
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ANALYSIS
The Ombudsman Advisory Opinion outlines four points in their analysis of the Planning 

Commission’s action.

• The proposed Development does not violate internal Lot restrictions.

• The Commission’s Findings that the as-built conditions violated the City’s Steep Slope 

Regulations is not supported by the record.

• Final Action on Conditional Use applications must be supported by substantial evidence; 

the substantive review process allows for obtaining additional necessary information 

before decision-making, and the City’s code suggests the Planning Commission should 

have continued the matter per the Applicant’s request.

• The remaining findings according to the City’s Conditional Use review must be revisited to 

consider proper Plat interpretation and additional necessary information.App
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STEEP SLOPE & VEGETATION
• LMC § 15-2.21-4: Steep Slope Development

• LMC § 15-15-1:  Steep Slopes greater than 15%; Very Steep Slopes greater than 40%

• LMC § 15-2.10-10:  Protection of Significant Vegetation during development

Subject Property contains Steep and Very Steep Slopes, which have been disturbed to accommodate 

the sports court.

Submitted maps are reflective of post-development conditions, and do not interpolate conditions prior 

to disturbance.

Existing conditions slope map shows development within 50 feet of Very Steep Slopes.

Exact amount of vegetation cannot be determined.

Addition of impervious surfaces to site are not adequately mitigated in proposal

Amount of disturbed/landscaped areas outside of Building Pad not consistent with other properties.
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STEEP SLOPE & VEGETATION

As-built conditions, including placement of sports court/structures, do not appear 

to comply with original plat restrictions.

Planning Commission determined structures include retaining walls and sports 

court and are limited to Building Pad.

Proposed development cannot extend beyond the platted Building Pad because 

the LMC defines Limits of Disturbance as “the designated Area in which all 

Construction Activity must be contained”.
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LANDSCAPING, NOISE, LIGHTING STEEP 

SLOPES, AND SENSITIVE LAND OVERLAY

Application does not meet CUP criteria due to a lack of information submitted 

regarding screening and landscaping, compatibility with surrounding Structures, 

potential noise, lighting, environmentally sensitive lands, Steep Slopes, and 

appropriateness of the proposed Structure to the existing topography of the Site.

Not consistent with General Plan as proposal allows for disturbance of Sensitive 

Lands without adequate mitigation.

Does not comply with revegetation of the site and the site shall be restored to 

what was approved with Landscape/Grading Permit #21-122. App
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ALTERNATIVES
• Deny the appeal, uphold the Planning Commission’s denial, and direct staff to prepare 

Findings and Conclusions upholding the Planning Commission’s decision.

• Grant the appeal and grant the Conditional Use Permit, and direct staff to prepare 

Findings, Conclusions, and Conditions of Approval consistent with the Panel’s 

determination.

• Grant the appeal in part and remand the matter to the Planning Commission with direction 

to re-evaluate the proposal consistent with the Appeal Panel’s determination.

• Sensitive Lands Analysis, including Steep Slopes

• Updated Landscape Plan

• Updated project statement addressing the 16 CUP criteria

• Geotechnical Report

• Continue the appeal to a date certain and request additional information.App
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