PARK CITY MUNICIPAL CORPORATION
BOARD OF ADJUSTMENT PARK CITY
COUNCIL CHAMBERS, CITY HALL

September 23, 2014

AGENDA

MEETING CALLED TO ORDER - 5:00 PM

ROLL CALL

ADOPTION OF MINUTES OF June 17, 2014

PUBLIC COMMUNICATIONS - Items not scheduled on the regular agenda

STAFF AND BOARD COMMUNICATIONS/DISCLOSURES

REGULAR AGENDA - Discussion, possible public hearing, and possible action as outlined below

30 Sampson Avenue — Variance to section 15-2.1-5 Building Height to allow  PL-14-02425
four (4) stories.

ADJOURN
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PARK CITY MUNICPAL CORPORATION
BOARD OF ADJUSTMENT
MINUTES OF JUNE 17, 2014

BOARD MEMBERS IN ATTENDANCE: Ruth Gezelius — Chair; Richard Miller,
Travis McGhee, Mary Wintzer, Dave Robinson

EX OFFICIO: Thomas Eddington, Anya Grahn, Polly Samuels McLean, Makena
Hawley

ROLL CALL

Chair Gezelius called the meeting to order at 5:03 p.m. and noted that all Board
Members were present except Jennifer Franklin who was excused.

ADOPTION OF MINUTES OF APRIL 15, 2014

MOTION: Board Member Fuegi moved to Approve the minutes of April 15, 2014
as presented. Board Member Wintzer seconded the motion.

VOTE: The motion passed unanimously.

PUBLIC COMMUNICATIONS
There was no comment.

STAFF/BOARD MEMBERS COMMUNICATIONS AND DISCLOSURES
Director Thomas Eddington welcomed the new Board Members.
REGULAR MEETING - Discussion, Public Hearing and Possible Action

129 Main Street — Variance request regarding removing the requirement of a 10-
foot horizontal step on third story facade (Application #PL-14-02297)

Planner Anya Grahn reviewed the request for a variance to the required ten foot
(20) minimum horizontal step in the downhill facade for the third story of a
structure, given that the first story is not completely under the finished grade on
all sides of the Structure. She stated that due to the substandard size of the lot,
unique circumstances on this site limit the size of development and prohibit
design consistent with the surrounding historic sites without a variance. Exhibits
in the Staff report included the existing conditions survey, a preliminary site plan,
and photographs of the site. A large two-story structure previously existed on the
property, but it was demolished in the 1980’s due to its deteriorated condition.
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Planner Grahn outlined the several variances that have been granted by the
Board of Adjustment over the years. In January of 2014 the applicant submitted
an HDDR application to the Planning Department. Last month the Planning
Commission approved a Steep Slope CUP which is necessary to build on slopes
greater than 30%.

Planner Grahn explained that a typical Old Town lot is 25’ x 75’ or 1875 square
feet. This applicant is working with a lot size of 1,208 square feet, which was
permitted by a 2005 variance. The maximum building footprint for a standard lot
is 565 square feet and the applicant was granted 533 square feet. The height is
27 feet and there has been no variance request for height. The total house size
for a typical Old Town lot is approximately 2300 square feet, whereas this
property as proposed is 1,379 square feet.

Planner Grahn noted that the 10-foot horizontal step in a house usually occurs
around the third floor and amounts to approximately 29% of the structure. In this
case it is 35%, The total impact on the total square footage of the house is
typically 8%, but in this case it is closer to 14%. Planner Grahn presented
photos of the existing site with the current proposal superimposed to show what
was being proposed. She also presented a streetscape elevation.

Planner Grahn reviewed the criteria for a variance found on Page 11 of the Staff
report. Criteria 1 - Literal enforcement of the LMC would cause an unreasonable
hardship for the Applicant that is not necessary to carry out the general

purpose of the LMC. She noted that the small size of the property creates
special circumstances that are not applied to other properties in the same zone.
The ten-foot step was introduced into the LMC as a way to limit the mass and
bulk of structures on hillsides. However, in this case, the Staff finds that the
10-foot horizontal step would alter the rhythm and the pattern of the existing
streetscape. Overall, the step would reduce the square footage of this level of
the house by 34%.

Criteria 2 - There are special circumstances attached to the Property that

do not generally apply to other Properties in the same zone. Planner Grahn
stated that this lot is in a unique neighborhood. It is the portion of Main Street
that climbs up the hill as it reaches Park Avenue and there are a number of
historic properties in the neighborhood. Historic Structures per the LMC are not
required to provide parking. Historic homes were not built to the same setbacks
required today and some of the structures like the Alaska House take up most of
the lot. Granting the variance would allow additional building area to compensate
for the limited lot size and the already reduced footprint and house size.

Criteria 3 - Granting the variance is _essential to the enjoyment of a substantial
property right possessed by other property in the same zone. Planner Grahn
remarked that the gain in the additional square footage of this already small
house and small lot would be very much appreciated by the owner. It would also
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allow him a property that is more comparable in size to neighbors in that same
zone.

Criteria 4 - The variance will not substantially affect the General Plan and

will not be contrary to the public interest. Planner Grahn stated that one of the
major goals of the General Plan is to maintain the character, the context and the
scale of the Historic District with compatible infill development. The Staff has
been working with the applicant to come up with a design that is compatible with
the Design Guidelines. The Staff finds that the front gable facade is very much in
keeping with the look and feel of the Historic District. It also follows a
predominant pattern in the neighborhood in terms of scale and height.

Criteria 5 - The spirit of the Land Management Code is observed and

substantial justice is done. Planner Grahn reiterated that the reason for the 10’
horizontal step was to reduce the mass and bulk of structures on steep slopes.
While this is an uphill steep slope lot, the overall house is so small that the
massing and the bulk of the house is hidden behind the facade. She believed
the step would diminish what is already a very small house and could possibly
create a design that contrasts with the historic adjacent properties.

The Staff recommended that the Board of Adjustment review the proposed
variance, conduct a public hearing and consider granting the variance. Planner
Grahn had provided the Board Members with copies of public comment she had
received from the neighbors who were unable to attend this evening.

Planner Grahn noted that Condition of Approval #1 on page 17 of the Staff report
was incorrect and did not pertain to this application. Condition #1 should be
eliminated and the Conditions of Approval renumbered.

Board Member Wintzer asked whether the Planning Commission had offered
recommendations with their approval. Planner Grahn replied that the Planning
Commission had concerns with the staircase and they were hoping that it would
be clad in stone. Director Eddington stated that the Planning Commission had
no issues with regard to the structure as proposed on the steep slope and
believed that it mitigated the criteria for steep slopes. The Commissioners had
concerns with the stone cladding around the driveway and the Staff was working
with the applicant to address that issue. The owner, Jeff Creveling, noted that
the Planning Commission favored the proposal pending a decision by the Board
of Adjustment. He explained that if the BOA voted against the application, he
would have to redesign the building and submit it for another review by the
Planning Commission. Director Eddington recalled that the Planning
Commission also requested that the Staff work with the applicant on landscaping.

Hans Fuegi understood that the impact of doing the required 10-foot stepback

would impact the size of the structure by 34%. Planner Grahn replied that this
was correct. Director Eddington presented a slide of a typical Old Town lot and
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explained how the 10-foot step on this particular house on a smaller lot would
result in a 35% reduction of the total interior space on the third floor. Planner
Grahn reviewed a floor plan on page 28 of the Staff report and noted that the lost
space was essentially the size of a bedroom.

Mr. Creveling presented a drawing of the proposed footprint and the neighboring
buildings. He noted that the 10-foot step would but a portion of the structure
behind a neighboring building. A graph showed how the 10-foot reduction on the
third floor impacts the third. Mr. Creveling thanked the Staff for helping him
achieve a more appropriate design through the Historic District Design Review
process. He believed the size and materials were consistent with the Historic
District. Mr. Creveling pointed out the hardships associated with the lot and
noted that the irregular shape creates the setbacks that are different from a
normal lot. This particular parcel is required to provide two on-site parking spots;
whereas other lots in the zone do not have to provide on-site parking. Mr.
Creveling remarked that the ordinance in its literal enforcement requires the third
floor to be setback 10-feet, but it does not give a dimension of where that point is
taken. This building is already pulled back off of the front yard setback line by
3-1/2 feet. The 10-foot step puts the structure at 13 feet, which creates an
additional hardship and impediment to the feel of the building.

Mr. Creveling presented elevations showing what the building would look like in
two renditions. If parking was not required on the site there would be no need for
a variance because there would not be a third level. Mr. Creveling commented
on the definition of the terms. During the discussions of the ordinance, the terms
codified related specifically to the third floor. Most of the steep slopes in Old
Town rise significantly going back 75’. He noted that the intent was to have the
building reduce its scale as it goes up versus taking an average or maximum
height. In either case, the intent was to reduce the scale, but that language did
not get into the Code. Therefore, the Code requires a ten-foot minimum
horizontal step on the downhill facade; and the horizontal step shall take place at
a maximum height of 23’ from where the building footprint meets the lowest point.
Based on that language, Mr. Creveling pointed out that if someone wanted a 27’
first floor, it would also have to stepback 10-feet at the 23’ point. He noted that
several factors resulted in the application for a variance request.

Board Member Wintzer asked if the 1379 square feet included the garage. Mr.
Creveling replied that it was without the garage. He explained why the square
footage was actually less than 1379 square feet.

Chair Gezelius opened the public hearing.
Ruth Meintsma, 305 Woodside Avenue, referred to the Analysis on page 9 of the
Staff report. There has been a lot of discussion about the LMC and the 10-foot

horizontal stepback at 23 feet, as well as the language regarding the third story.
Ms. Meintsma noted that the LMC used to talk about the third story but it created
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confusion and was later taken out. She believed the language was inadvertently
left in error. She had a copy of the current LMC and noted that the language had
been removed.

Planner Grahn noted that the 23’ height still impacts the third story.

Ms. Meintsma agreed. However, a one-story house could have a step at 23'.
She clarified that the language regarding the third story was no longer in the
Code. Ms. Meintsma thought the paragraph in the LMC under Heights that talk
about the 10-foot horizontal step was very clear, and that a little more articulation
is allowed on the 10-foot horizontal step.

Ms. Meintsma referred to page 10 of the Staff report under the Analysis, and she
agreed with the additional hardship that the 10-foot stepback would impose on
the structure. However, she asked if there could possibly be a stepback between
zero and ten feet. She believed that the intent is for articulation and in this
particular instance they could still achieve that intent with less than 10-feet. Ms.
Meintsma read from page 10 of the Staff report under the Analysis. “The
surrounding historic structures do not have a ten-foot minimum stepback at 23
feet. The Staff finds that this stepback will create an incompatible design.” She
struggled with the comparison to other historic structures in the area because
those structures were pre-2009. The new rules were implemented to solve the
problems caused by the previous structures. She commented on the different
elements of several of the historic structures to show why she did not believe this
structure should be compared to those structures.

Ms. Meintsma referred to page 11 of the Staff report under the Analysis and
agreed that the new design was in keeping with the requirements of the HDDR.
However, the scale and height would not cover the wall that would loom from the
driveway. She pointed out that there is no reference to the visual height from the
driveway.

Ms. Meintsma commented on Criteria 1 and the literal enforcement of requiring
the 10-foot step. She thought literal enforcement was the problem and suggested
allowing flexibility from zero to ten feet. The language states that the purpose is
to limit the mass and bulk on the hillsides and prevent a wall effect along the
streetscapes. In some cases the 10-foot step would alter the pattern and rhythm
and a smaller step back would be better. She believed there was room for
compromise. Ms. Meintsma stated that as proposed the house has two
bedrooms, but the 10’ step would reduce it to one bedroom. She recognized that
it was a hardship and suggested that a compromise might allow for a smaller
step and still leave room for the second bedroom.

Ms. Meintsma commented on Criteria 2 and the comparison to historic structures

in the neighborhood; and the fact that the other structures have advantages that
were not extended to this property. She stated that historic structures are not
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considered because of their advantages. There are so many regulations and
restrictions that any advantage is canceled out when someone tries to lift and
rebuild a deteriorated house. Ms. Meintsma did not believe that particular
analysis applied.

Ms. Meintsma commented on Criteria 4 and addressed the General Plan
regarding historic character. She noted that Planning Strategy 15.7 under Goal
15 says, “to encourage pedestrian oriented development, minimize visual
impacts of automobiles and parking.” She noted that there was not a pedestrian
view showing how it would look if the stepback was eliminated. Ms. Meintsma
noted that the detailed strategy says that the new structure should contribute
rather than detract. She remarked that a garage and driveway automatically
detract. Ms. Meintsma commented on Criteria 5 and noted that the Staff analysis
says that the facade of this house will not create a wall effect; however, that was
not shown in any of the images.

Ms. Meintsma addressed some of the comments in the applicant’s letter that was
included in the Staff report. She lives in a 1300 square foot home with three
bedrooms and two baths. She had researched the standard bedroom size and
found that it was smaller than what the applicant was proposing. The proposed
house has three baths and the bedrooms have a large walk-in closet and a bay
window which adds to the size of one bedroom. She thought the 10’ step was
too much but zero was too little for the pedestrian on the street. Ms. Meintsma
believed a three feet step and a porch would break up the wall and solve the
problems without hardship to the applicant.

Douglas Stephens stated that he lives at 133 Main Street and 146 Main Street
and both properties are listed on the National Historic Register. He has served
on the Board of Trustees for the Utah Heritage Foundation, and he was asked by
Salt Lake City to represent them in an economic review on the hardship for a
large permanent building in Salt Lake City. He commented on his background
and experience in restoring historic homes. Mr. Stephens stated that the subject
property was located in an interesting part of Park City that is fairly intact as far
as historic structures on the street. There are three vacant lots and one new
home. The area is also heavily traveled by pedestrians looking at the historic
homes. He believed the pedestrian impact on the area was important to
consider.

Mr. Stephens referred to Criteria 5 regarding the wall effect and disagreed with
the Staff analysis that the house minimizes the wall effect. The distance from the
bottom of the driveway to the top of the ridgeline is 35-1/2 feet and he believed it
would create a wall effect that would be very visual from the sidewalk. Mr.
Stephen pointed out that the lot at 129 Main Street is a non-complying lot. He
asked if this variance was granted on the 10’ stepback, whether the two
remaining lots at the top of Main Street would be allowed the same variance. Mr.
Stephens stated that two of the vacant lots are next to his house. He would be
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impacted because his one-story house would be juxtaposed by a three-story high
house on each side.

Mr. Stephens commented on Criteria 1 and read from the Staff report the
language stating that literal enforcement of the LMC would cause unreasonable
hardship for the applicant. He stated that the hardships the owner was applying
for was not particular to the property. It is actually general to the entire street.
Mr. Stephens commented on the size of the individual structures on the west side
of Main Street from Grappa’s to the top of the street, and noted that all the
structures were on non-conforming lots per the LMC. They might be 25’ wide but
all of them were less than 75 feet. Mr. Stephens went through the same
exercise with the houses on the east side of the street to show that small homes
on smaller, irregular lots were the norm on the street, and people have found a
way to fit enough living space to make them work adequately. Mr. Stephens
pointed out that the small blue house at 109 Main Street is 600 square feet and it
recently sold last fall. It was apparent that there is a market for smaller houses.

Mr. Stephens stated that out of all the homes he mentioned, there is only one
home on the street that has a ridgeline running east to west. It was a hew house
built on the west side of the street. The primary ridgeline of all the other houses
runs north to south, which mitigates the wall effect on the street. In addition, all
the houses on the street have some type of landscaping that softens the front
and adds to the street. He recognized that the driveway requirement for 129
Main Street minimizes that ability and the wide staircase on the front porch adds
to the difficulty. He pointed out that the two new homes would be the only homes
on the street with ridgelines running east to west.

Craig Knightstead, a resident at 148 Park Avenue did not believe that going from
a requirement of ten to zero would meet the spirit of the Code. He suggested a
compromise of seven or eight feet.

Ralph Santangelo stated that he and his wife live at 115 Main Street. They
favored the idea of building a house on the lot at 129 Main Street. They moved
into their home in 2008 when the building codes were different. Rather than be
too aggressive they remodeled the inside of their home. After meeting Mr. and
Mrs. Creveling, he was confident that they would do what was right for the
neighborhood. Mr. Santangelo liked the design, but he did not understand
dimensions enough to comment. He and his wife would like to see good
neighbors move in because currently the lot is unattractive and constrained. Mr.
Santangelo believed a home would increase the value of all the properties on the
street.

Nancy Santangelo supported the applicant’s variance request because it would
be nice to have a house on this lot. She believed the proposed house would look
like it belonged on the street and the variance would allow for a little green space
in the front. Ms. Santangelo thought that a house on the lot would improve that
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end of Old Town. She greatly appreciated the Board’'s consideration for the
variance.

Chair Gezelius closed the public hearing.

Board Member Wintzer understood the desire of the neighbors to have this
house built. However, she thought Mr. Stephens had made a reasonable point
by showing that this house was not unique to the problems when compared to
the size of the other houses on the street. Ms. Wintzer stated that the ordinance
was adopted to make things better and she was uncomfortable ignoring the
ordinance. She understood the explanation that the intent of the 10’ step was to
reduce mass and scale; however, the hardship was identified as only having one
bedroom. She could not legitimately consider that a hardship because there are
many one-bedroom homes in town. Ms. Wintzer was struggling to meet all five
criteria.

Board Member Fuegi stated that the Board continually struggles with the
guestion of what is a hardship. He understood the comments by Board Member
Wintzer and Mr. Stephens. This is an unusual lot, but within the scheme of the
City it does not appear to be that unusual in this area. Mr. Fuegi thought that
good ideas were presented this evening about a compromise between zero and
ten. Unfortunately, the BOA is tasked with looking at the variance and not to
discuss re-designing the project. They were being asked to either approve or
deny the application, and at this point he struggled with the idea of reasonable
hardship. Mr. Fuegi was unsure whether the hardship was applicable in this
case. He understood that part of the problem was created by the parking
requirement, and if there were no parking requirement the appearance of the
house may look softer. However, the requirement exists and the Board has to
make the appropriate decision on whether or not to grant the variance based on
the plan presented.

Board Member McGhee understood both sides, but in looking at the application
before them and the LMC, he was having a difficult time meeting the criteria for
unreasonable hardship. He agreed that the BOA was not here to redesign the
building, but he favored the idea of finding something between zero and ten and
suggested that it could be based on a mathematical equivalent. Mr. McGhee
was concerned about setting a precedent because there are three other vacant
lots that could come before the BOA requesting a variance. In the spirit of the
General Plan and the LMC, Mr. McGhee had difficulty finding hardship.

Board Member Robinson also questioned the unreasonable hardship. The LMC
specifically states that the BOA cannot find an unreasonable hardship if it was
self-imposed or economic. He believed there was an economic factor in
reducing the square footage of the home. Mr. Robinson did not believe that the
hardship was self-imposed; however, like his fellow Board Members, he was
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struggling to find an unreasonable hardship. He thought the other criteria were in
line with what the applicant discussed and the materials provided.

Chair Gezelius stated that she walks by this section of upper Main Street every
day. In her opinion, unusual challenges are created when new rules are passed
and there are still vacant lots. The issue of requiring two parking places by a
new rule creates a situation for a vacant lot that did not exist for the historic
homes that were built along the way. Chair Gezelius stated that in this
neighborhood people have taken matters into their own hands and built their own
parking places right beside the house because parking is so limited. She
remarked that one occupant on the street contributes 9 or 10 cars and does not
have a single parking place. Fortunately, the City purchased the vacant parcel at
the trolley turnaround that provides overflow parking for this neighborhood
because on-street parking is not allowed. Chair Gezelius remarked that the
hardship imposed on this property versus the historic properties was the
requirement to provide two parking spaces when others have none. She was
sympathetic to the burden it places on planning the site. However, even though
larger spaces and having more bedrooms is deemed as desirable, it is an
individual judgment call. They cannot legislate for people to have larger homes
than what the current Code allows. Wanting a larger property than what the
Code allows is a self-imposed hardship. Chair Gezelius was also sympathetic to
the east-west/north-south alignments in terms of creating a wall as a result of
granting this potential variance, because the original historic home that was
located on this site had a facade and roofline similar to the homes it aligned. It
was also very tall and steep. It was perceived as a much larger house than the
home to the north of it. The historic home also had no parking. Chair Gezelius
was sorry to send the applicant back to design review at this stage in the
process, but she agreed that it was very difficult to justify this as a hardship in
order to have extra square footage, based on the balance of the neighborhood
and vacant lots.

Mr. Creveling stated that he has lived in Park City since 1976. He went to the
University of Utah and studied planning and he was on the team that drafted the
original Park City Master Plan. He has been practicing as a licensed architect
since 1986. He also sat on the Salt Lake County Board of Adjustment for five
years. Mr. Creveling remarked that the self-imposed portion of this aspect was
described in the Staff report. He stated that self-imposed means something you
do to yourself. He agreed that economics is not a decision-making factor, but he
felt that self-imposed definitely was. Mr. Creveling provided a history of the
property since he purchased it in 2008 and the times he applied for variances for
various reasons. He explained that his request for a footprint variance was
denied because the Staff had deemed his application incomplete. He was
unaware that his application was incomplete for six months. In 2012 he came
into the Planning Department thinking that his previous variance and his special
exception were intact. At that point he learned that a new ordinance applied and
he needed to reduce the third floor by 10’. Mr. Creveling stated that this was not
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self-imposed because it came in after he owned the property and went through
the process. He has been before the BOA several times, had HDDR reviews,
and worked with the Staff repeatedly over the ten years he has been working on
this project. The language was changed from the 2009 application and re-
modified last year. The language still needs to be tweaked before it can be fully
understood how the codification of those words are applied. He noted that the
words “Third Floor” was removed from the ordinance so now it can be first,
second or third floor. Mr. Creveling pointed out that these decisions were not
self-imposed by the applicant. Another issue is to determine where the 10’ line is
drawn. His request was for a modest adjustment. He has already done his
mitigation and negotiation. He stated that the language reads, “If Literal
enforcement of the ordinance applies an undue hardship®. Mr. Creveling
remarked that in his application he makes the point that the literal enforcement is
producing an undue hardship.

Assistant City Attorney McLean stated that since the Staff's recommendation was
to support the variance, the Findings of Fact in the Staff report would need to be
modified if the Board chooses to deny the variance. She recommended that the
Board vote on a motion and if the decision is to deny, they could take a short
recess to allow the Staff time to revise the Findings to support denial based on
their comments. The Board could then resume the meeting and adopt the
Findings of Fact.

MOTION: Board Member Wintzer moved to deny the request for a variance to
remove the 10-foot horizontal step requirement at 129 Main Street, subject to the
revised Findings of Fact that would come back to the Board of Adjustment for
adoption, as well as the Conclusions of Law and the Order and Conditions of
Approval, with the omission of Condition #1. Board member Fuegi seconded the
motion.

VOTE: The motion passed unanimously.
Chair Gezelius adjourned the meeting for a ten minute recess.
Chair Gezelius resumed the meeting.

Assistant City Attorney McLean reported that the applicant had asked whether
the Board would consider a third option of working with the Staff on a variance
that was less than what he initially asked for, based on their discussion this
evening. He requested that the Board reconsider their previous motion and
move for a Continuance to consider an amended variance of the horizontal
stepback. Ms. McLean clarified that the Board could deny his request and retain
the motion to deny, or they could continue and allow Mr. Creveling the time he
has requested to work with Staff and modify the variance.

10
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Chair Gezelius favored a continuance from the standpoint of the applicant having
worked so hard with the City over time and the number of times the rules have
changed. She believed it becomes onerous and difficult for anyone to complete
the process based on the rules and the variances required for this type of parcel.
Chair Gezelius thought the obvious choice for this lot would be to build a house,
because a vacant lot does not benefit the community or the neighborhood. She
encouraged the Board members to consider the third alternative presented and
have it come back to the Board of Adjustment. Chair Gezelius personally felt it
was a hardship for anyone to accommodate two parking spaces on such a small
lot. She believed they could come up with a solution that would avoid having the
applicant start over and pay all the fees again.

Board Member Fuegi concurred. He could understand the applicant’s frustration
throughout the process and trying to deal with the all the changes in the Code.
Board Member Fuegi would not want the applicant to have to start over and he
was willing to look at compromises.

Chair Gezelius asked about procedure. Assistant City Attorney McLean stated
that the Board would amend the existing motion to allow for a Continuation in
order for the applicant to come back with an amended application.

Board Member Wintzer was open to a continuation. She stated that the two
points made by Chair Gezelius and Board Member Fuegi were well taken;
however, the applicant should understand that this lot has constraints that are not
necessarily considered hardship.

Mr. Creveling clarified that he was requesting the opportunity to work with the
Staff. Dimensions are difficult to define in this arena and with the Staff's help he
was certain they could come up with a number that makes sense and still meets
the intent of the LMC, without being the full 10-foot requirement. A continuance
would keep the application open and reconvene with the determined dimension.
If it was still unacceptable to the Board at that time, he would accept that
decision.

MOTION: Board Member Wintzer amended the previous motion to CONTINUE
129 Main Street to a date uncertain. Board Member Fuegi seconded the motion.
VOTE: The motion passed unanimously.

Chair Gezelius adjourned the meeting at 6:46 p.m.

Approved by

Ruth Gezelius, Chair
Board of Adjustment

11
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Board of Adjustment
Staff Report

Application #: PL-14-02425

Subject: 30 Sampson Avenue

Author: Kirsten Whetstone, MS, AICP
Date: September 23, 2014

Type of Iltem: Variance

Summary Recommendations

Staff recommends that the Board of Adjustment review the proposed variance request,
conduct a public hearing, and consider granting the variance based on the following
findings of facts and conclusion of law.

Description

Applicant: Michael and Laurie Jorgensen, owners

Location: 30 Sampson Avenue

Zoning: Historic Residential Low Density (HRL) District

Adjacent Land Uses: Historic and non-historic single family houses, open space
and trails

Reason for Review: Variances require Board of Adjustment approval

Proposal

The applicant proposes to construct a single family house on a vacant platted lot
located at 30 Sampson Avenue within the HRL zoning district. The applicant requests a
variance from the number of stories (allowing 4 stories instead of 3) pursuant to LMC
Section 15-2.1-5 (A) Building Height, that was in effect at the time application was made
for a Steep Slope Conditional Use Permit (February 14, 2012). LMC Section 15-2.1-5
(A) reads as follows:

15-2.1-5. BUILDING HEIGHT.

No Structure shall be erected to a height greater than twenty-seven feet (27°)
from Existing Grade. This is the Zone Height. Final Grade must be within four
vertical feet (4’) of Existing Grade around the periphery of the Structure, except
for the placement of approved window wells, emergency egress, and a garage
entrance. The following height requirement must be met:

(A) A Structure may have a maximum of three (3) stories. A basement

counts as a Story within this zone. Attics that are not Habitable Space do not
count as a Story.

The applicant is requesting a variance due to unique conditions of the lot, in that the lot
has an odd hour glass shape, is steeply sloped, and has an unusually large grade
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difference between the elevation at the street front of the lot and the elevation of the
main building pad area. The applicant is requesting four stories which will allow an
underground tunnel connection between the garage at the street level and the main
house at the upper level.

Purpose of the HRL District
The purpose of the Historic Residential Low-Density (HRL) District is to:

(A) Reduce density that is accessible only by substandard Streets so these Streets
are not impacted beyond their reasonable carrying capacity,

(B) Provide an Area of lower density Residential Use within the old portion of Park
City,

(C) Preserve the character of Historic residential Development in Park City,

(D) Encourage the preservation of Historic Structures,

(E) Encourage construction of Historically Compatible Structures that contribute to
the character and scale of the Historic District, and maintain existing residential
neighborhoods.

(F) Establish Development review criteria for new Development on Steep Slopes
which mitigate impacts to mass and scale and the environment, and

(G)Define Development parameters that are consistent with the General Plan
policies for the Historic core.

Background

On January 5, 1995, the City Council approved the Mill Site Reservation Supplemental
Amended Plat (Exhibit A), which was a combination of 13 whole and partial lots, and a
portion of platted un-built Utah Avenue, within the original Mill Site addition to the Park
City Subdivision Plat to create three (3) lots of record. The Mill Site Reservation
Supplemental Amended Plat was recorded with a note that limited the “maximum size
for residential structures” to 3,000 square feet for Lots 1 and 3, and 3,500 square feet
for Lot 2. An additional 400 sf was allowed for a garage. Lot 3 of the Mill Site
Reservation Supplemental Amended Plat contains 7,089 sf of lot area.

On March 30, 1998, a letter was written by Richard E. Lewis, acting Community
Development Director, to the owners of Lots 1, 2, and 3, clarifying that the maximum
size for residential structures as noted on the plat, excluded basements as defined by
the LMC. The letter also clarified the 400 sf garage allowance.

On February 14, 2012, the City received a completed application for a Conditional Use
Permit (CUP) for “Construction on a Steep Slope” at 30 Sampson Avenue for a new
single family house. On April 9, 2012, the application was deemed “complete”. On
August 22, 2012, the application came before the Planning Commission for a public
hearing and discussion. The Commission voted unanimously to continue the item to a
date uncertain for the purpose of reviewing the LMC definition of “stories” as it relates to
the maximum number of stories allowed in the HR-1 and HRL districts. The Commission
requested Staff prepare LMC amendments to the Building Height sections for the

Board of Adjustment - September 23, 2014 Page 16 of 107



historic districts to more clearly identify height, massing, and articulation. The LMC
discussions continued for several months and eventually the applicant requested to
have the application put back before the Planning Commission for consideration.

LMC Amendments to Height and Story were adopted by the Council on November 21,
2013. Because the Steep Slope CUP application was submitted prior to publication of
an ordinance for the LMC amendments this application is subject to the LMC in effect at
the time of application. The City Council adopted revisions to Section 15-2.1-5. Building
Height that removed the limitation on the number of stories and replaced that language
with the following:

15-2.1-5. BUILDING HEIGHT.

No Structure shall be erected to a height greater than twenty-seven feet (27') from
Existing Grade. This is the Zone Height. Final Grade must be within four
vertical feet (4’) of Existing Grade around the periphery of the Structure, except
for the placement of approved window wells, emergency egress, and a garage
entrance. The following height requirement must be met:

(A) A Structure shall have a maximum height of thirty five feet (35°)
measured from the lowest floor plane to the point of the highest wall top plate that
supports the ceiling joists or roof rafters.

On April 10, 2013, the Planning Commission denied the Steep Slope CUP. There were
several meetings before this date including the public hearing on August 22, 2012 and a
work session on December 12, 2012. At the April 10" meeting the Commission
requested Planning Staff prepare Findings of Fact and Conclusions of Law consistent
with the April 10" discussion. These Findings and Conclusions were ratified by the
Planning Commission on June 26, 2013 (Exhibit E).

On July 12, 2013, the applicant submitted to the City Recorder, within the required ten
day appeal period, an appeal of the Planning Commission decision (Exhibit F). On

August 5, 2013, the application requested a continuation of the appeal (to be heard by
the City Council) in order to submit a request for an Advisory Opinion from the State of
Utah Office of Property Rights. Staff agreed to continue the appeal to a date uncertain.

On March 28, 2014, Planning Staff received a copy of the Advisory Opinion (Exhibit G)
and after reviewing the document scheduled a meeting with the applicant to discuss the
CUP application and appeal. At the meeting the Applicant indicated willingness to
consider revisions to the design related to the exterior elevator element, connector
element, and the garage.

In April of 2014 Staff reviewed a plan set showing potential revisions and found that
these revisions to 1) incorporate the elevator into the main house, 2) reduce the
massing of the garage, and 3) reduce the amount of paving and impervious area at the
street allowing for more landscaping, result in less visible massing and a more
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historically compatible design. Because the revised design connects the house with the
garage, a variance to the three story limitation would be required in order to move
forward with a revised Steep Slope CUP application. The revised design results in a
total of four stories within a single structure due to the fact that the first story (the garage
is not buried).

The design reviewed and denied by the Planning Commission, though technically
disconnected, visually appeared to be five stories. Prior to final review by the Planning
Commission, the applicant clarified in the design that the garage and subterranean
walk-way (tunnel) from the main house was detached. The walkway leads to an exterior
placed elevator with an exterior walkway and patio area that leads to the front of the
main house. With a detached garage Staff found that the design did not violate the 3
stories height restriction in the code. This is the design that the Planning Commission
denied (see Exhibit E).

On July 7, 2014, the City received an application for a variance to Section 15-2.1-5 (A)
Building Height for the property located at 30 Sampson Avenue, including a letter from
the owner stating why he believed the variance should be granted (Exhibit D).

On July 31, 2014, the City Council remanded the appeal of the Steep Slope CUP denial
to the Planning Commission for the Planning Commission to reevaluate the Steep Slope
CUP in light of the Ombudsman Opinion and for the applicant to make a variance
request. The Steep Slope CUP application is pending review by the Planning
Commission. If a variance is granted the applicant intends to revise the Steep Slope
CUP application and Staff will prepare a report and notice the application for a public
hearing by the Commission. The Historic District Design Review is pending resolution of
the Steep Slope CUP application.

Analysis

Staff has reviewed the proposed design for compliance with the Land Management
Code, plat notes, and Planning Director determinations, including setbacks, floor area
calculations, etc. The following illustrates the required setbacks and the hardship
created by the hour glass shaped lot.
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The total floor area square footage proposed excluding the basement and 400 sf of
garage area is 2,996 square feet which is compliant with a 1998 clarification letter
written by Community Development Director Lewis and plat notes that allow a total floor
area of 3,000 sf. The letter clarified that basement area is not included in the maximum
allowed floor area and that an allowance for 400 sf for a garage is provided, consistent
with the LMC. Underground circulation, tunnel, and below grade elevator areas are also
excluded from the total floor area, to the extent that they are below final grade.

Staff made the following LMC related findings:

Requirement LMC Requirement Proposed
Building Footprint 2,355.5 square feet (based on lot 2,272 square feet,
area) maximum complies.
Building Square No LMC Requirement — 3,000 sf 2,996 sf floor area (1,216
Foot Maximum maximum floor area allowed per plat | sq. ft. basement and 400
note. sq ft garage are
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excluded), complies.

*Front and Rear
Yard

10 feet minimum (20 feet total) 15
feet per Planning Director

15 feet (front), complies.
15 feet (rear), complies.

*Side Yard

5 feet minimum, (10 feet total)

*Various — see notes

Height

27 feet above existing grade,
maximum.

Various heights all less
than 27 feet above
existing grade, complies.

Number of stories

A structure may have a maximum of
three (3) stories.

4 stories, does not
comply- variance
requested.

Final grade

Final grade must be within four (4)
vertical feet of existing grade around
the periphery of the structure.

4 feet or less, complies.

Vertical articulation

A ten foot (10’) minimum horizontal
step in the downhill fagade is
required for the third story unless the
1% story is completely below finished
grade.

Horizontal distance from
roof of garage to third
story is approximately 70’,

complies.

Roof Pitch Roof pitch must be between 7:12 7:12 for all primary roofs
and 12:12 for primary roofs. Non- with a minor “green roof”
primary roofs may be less than 7:12. | for the garage between

the primary roof pitch,
complies.

Parking Two (2) off-street parking spaces 2 spaces within the

required

garage, complies.

* Planning Director Determination of setbacks based on the fact that the lot has more than four sides.
Planning Director can require greater setbacks in this instance.

In order to move forward with a revised Steep Slope CUP application for the house that
incorporates an underground connection between the house and the garage and
incorporates the vertical circulation elements (elevator and stairs) within the house, the
applicant requests a variance from LMC Section 15-2.1-5 (A) Building Height, that was
in effect at the time application was made for a Steep Slope Conditional Use Permit
(February 14, 2012). That LMC Section 15-2.1-5 (A) reads as follows:

15-2.1-5.

BUILDING HEIGHT.

No Structure shall be erected to a height greater than twenty-seven feet (27"
from Existing Grade. This is the Zone Height. Final Grade must be within four
vertical feet (4’) of Existing Grade around the periphery of the Structure, except
for the placement of approved window wells, emergency egress, and a garage
entrance. The following height requirement must be met:

(A) A Structure may have a maximum of three (3) stories. A basement
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counts as a Story within this zone. Attics that are not Habitable Space do not
count as a Story.

The LMC defined Story as follows:

e 15-15-1.249 STORY. The vertical measurement between floors taken from
finish floor to finish floor. For the top most Story, the vertical measurement is
taken from the top finish floor to the top of the wall plate for the roof Structure.

The applicant is requesting a variance to the maximum number of stories due to unique
conditions of the lot, in that the lot has an odd hour glass shape, is steeply sloped, and
has an unusually large grade difference (approximately forty feet (40’)) between the
elevation at the street front of the lot and the elevation of the main building pad area.
The property lines also are at an angle to the street further constraining the
development area. The applicant is requesting four stories to allow an underground
tunnel connection between the garage at the street level and the main house at the
upper level, allowing the vertical circulation (elevator or stairs) to be incorporated within
the main house (Exhibit B). The lowest level of the main house is buried and the design
presents visually only three stories.

With the original disconnected design the garage was considered a detached structure.
As a separate structure from the house it was designed with two stories at the street
and the main house was designed with the maximum allowable three stories (a fully
buried basement and two stories). While not technically five stories because of the
detached garage, the perceived or effective massing of the disconnected design is
greater than a design that would be possible if a variance to the three story limitation is
granted in order to put the elevator inside. Additionally, the disconnected elevator
element, proposed to comply with the LMC, is an awkward element that increases the
visually massing on the upper portion of the lot.

The variance requested is to the three story limitation because the application was
submitted under the previous LMC, prior to amendments to Building Height that
removed the three story limitation and added a total overall height limit of thirty-five (35’)
feet. The connected plan would not meet the current LMC requirement of a thirty-five
(35’) foot total overall height.

Due to the steepness of the lot, grade difference from the street to the main building
pad, and odd hour glass shape lot a design that connects these elements as one single
family house will contain four stories. If a variance is granted the elevator/stair element
can be incorporated within the house resulting in a design that is more consistent with
the Historic District Design Guidelines. See Exhibit C for perspective drawings.

Staff recommends a condition that the elevator and stairs be constructed within the

house and that the house is constructed to appear to be a three story house from the
exterior.
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LMC Review Criteria for a Variance

In order to grant the requested variance to the aforementioned code section, the Board
of Adjustment must find that all five (5) criteria located in LMC § 15-10-9 are met. The
Applicant bears the burden of proving that all of the conditions justifying a variance have
been met (see Exhibit D).

Criteria 1. Literal enforcement of the LMC would cause an unreasonable hardship for
the Applicant that is not necessary to carry out the general purpose of the LMC. In
determining whether or not enforcement of the zoning ordinance would cause
unreasonable hardship under the BOA may not find an unreasonable hardship unless
the alleged hardship is located on or associated with the Property for which the variance
is sought and comes from circumstances peculiar to the Property, not from conditions
that are general to the neighborhood. In determining whether or not the enforcement of
the LMC would cause unreasonable hardship the BOA may not find an unreasonable
hardship if the hardship is self-imposed or economic.

The alleged hardship is a function of the hour glass shape of the lot and the steepness
of the lot. The elevation difference between the street level and the main building pad
exceeds forty (40’) feet. The hour glass shape and required setbacks create an
unreasonable hardship that is not necessary to carry out the general purposes of the
LMC. The shape and steepness of the lot requires the main house to be located at the
upper portion of the lot in order to meet the required building setbacks and also places
the house on the flatter portion of the lot. The alleged hardship is located on the
Property for which the variance is sought. The hardship comes from circumstances of
this Property and not from conditions that are general to the neighborhood and the
hardship is not self-imposed or economic.

Criteria 2. There are special circumstances attached to the Property that do not
generally apply to other Properties in the same zone. In determining whether or
not there are special circumstances attached to the Property the BOA may find that
special circumstances exist only if the special circumstances relate to the hardship
complained of and deprive the Property of privileges granted other Properties in the
same zone.

There are special circumstances attached to the Property that do not apply to other
Properties. These special circumstances include the shape of the platted lot as well as
the steepness of the slope and difference in elevation, approximately 40’, from the
street level to the main building pad. These special circumstance relate to the hardship
complained of that deprives the property of privileges granted to other property in the
same zone. The property is subject to the same LMC requirements regarding building
height, story, and setbacks as other similar sized property in the zone and due to the
hardships as described above, the applicant complains that the Property is deprived of
privileges granted to other Properties in the HRL zone.

Criteria 3. Granting the variance is essential to the enjoyment of a substantial Property
right possessed by other Property in the same zone.
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Granting of the variance allows essential enjoyment of a substantial Property right as
possessed by other property owners in the HRL zone. Granting the variance allows the
property owner to construct an historically compatible garage at the street, construct an
underground connection through the narrow portion of the lot, and incorporate an
internal vertical circulation (elevator or stairs) within the main house, in order to utilize
the main portion of the lot for the house where the required building setbacks can be
met.

Criteria 4. The variance will not substantially affect the General Plan and will not be
contrary to the public interest.

Granting of the variance will not substantially affect the General Plan and will not be
contrary to the public interest as the internal connection is underground and not visible
from the street. The perceived massing is three stories. The variance allows
construction of an underground tunnel connection between the garage at the street and
the main house at the upper portion of the lot that is approximately forty feet (40°)
higher. The variance allows an elevator, or other vertical circulation system, to be
incorporated within the house resulting in a more historically consistent design and
allows removal of an awkward external disconnected elevator element mid lot. One of
the goals identified in the current General Plan is to ensure that the character of new
construction is architecturally-compatible to the existing historic character of Park City.
The variance allows a design with an internal connection that meets the Historic District
Design Guidelines, while the design with the disconnected exterior elevator structure is
awkward and is not a typical design in the historic district.

Criteria 5. The spirit of the Land Management Code is observed and substantial justice
done.

The variance as proposed will not conflict with the spirit of the zoning ordinance.
Granting the variance will allow the applicant to comply with the spirit of the LMC and to
construct a more compatible design, utilize the main portion of the lot and provide an
internal, underground, non-visible connection from the garage to the main house. The
spirit of the Land Management Code is observed and substantial justice is done in that
the variances allow the owner to provide an internal connection to the main house that
is protected from the weather, is compatible with the Historic Design Guidelines, and
allows utilization of the main portion of the lot that is approximately forty (40’) feet above
the grade at the street.

Future Process

Approval of the variance by the Board of Adjustment constitutes Final Action. The
Board’s decision may be appealed by petition to the District Court in Summit County for
a review of the decision following the procedures found in LMC 8§ 15-10-12. Approvals
of a Historic District Design Review or “HDDR” for the house, as well as approval of a
Steep Slope Conditional Use Permit, are necessary prior to the issuance of a building
permit.
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If the variance is granted the applicant could submit a revised Steep Slope Conditional
Use permit for review by the Planning Commission. If a variance is not granted, the
applicant can pursue review of the remanded appeal and the Advisory Opinion with the
Planning Commission.

Department Review
The Variance application has been reviewed by the Planning, Building and Legal
Departments. Issues raised and clarifications are reflected in this report.

Notice

On August 5, 2014, the property was posted and notice of the variance request was
mailed to property owners within 300 feet of the property in accordance with
requirements of the Land Management Code. Legal notice was published in the Park
Record on August 2, 2014, according to requirements of the Code.

Public Input
No public input on this variance application has been received.

Significant Impacts
There are no significant fiscal or environmental impacts from this application.

Consequences of not taking the Suggested Recommendation

The applicant would not be able to move forward with the internally connected tunnel
and elevator design. The applicant could pursue review of the appeal of the
disconnected design and the Advisory Opinion with the Planning Commission.

Recommendation

Staff recommends that the Board of Adjustment review the proposed variance request,
conduct a public hearing, and consider granting the variance based on the following
findings of facts and conclusion of law.

Findings of Fact (for Approval)

1. The property is located at 30 Sampson Avenue.

2. The property is located within the Historic Residential Low Density (HRL) District.

3. The property is Lot 3 of the Mill Site Reservation Supplemental Amended Plat,
approved by City Council on January 19, 1995 and recorded at Summit County
on August 31, 1995. Plat notes restrict the size of a house (in terms of floor area)
on Lot 3 to a maximum of 3,000 sf. A 400 sf allowance for a garage is allowed
and basement area is not included in the house size.

4. On July 7, 2014, the owner submitted an application requesting a variance to
LMC Section 15-2.1-5 (A) to allow a total of four stories for the proposed single
family house due to the odd hour glass lot configuration, steepness of the lot, and
approximately forty feet (40’) of grade change between the street level and the
main building pad area.

5. On August 5, 2014, the property was posted and notice of the variance request
was mailed to property owners within 300 feet of the property. Legal notice was
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published in the Park Record on August 2, 2014, according to requirements of
the Code.

6. The Lot is currently vacant and the owner desires to construct a single family
house on the lot.

7. The unreasonable hardship is the configuration and steepness of the Lot. The lot
has an odd hour glass shape and includes a large grade difference between the
lot area at the street and upper building pad area for the main house. The shape
of the lot limits the location of the building pad for both the garage and the main
house due to required setbacks from the property line. At the waist of the
hourglass shape the lot is twenty-one feet with required side yard setbacks of five
feet on either side. The property lines also are at an angle to the street further
constraining the development area.

8. The difference in grade between the street and the main building pad is
approximately 40’. This grade change combined with the odd shape of the lot
creates a hardship in complying with the three story limitation of the zone.

9. The applicant is requesting four stories to allow an underground connection
between the garage at the street level and the main house at the upper level,
allowing the vertical circulation (elevator or stairs) to be incorporated within the
main house.

10.The alleged hardship is a function of the hour glass shape of the lot and the
steepness of the lot. The elevation difference between the street level and the
main building pad is approximately forty (40’) feet.

11.The hour glass shape and required setbacks create an unreasonable hardship
that is not necessary to carry out the general purposes of the LMC.

12.The shape of the lot requires the main house to be located at the upper portion of
the lot in order to meet the required building setbacks.

13.The alleged hardship is located on the Property for which the variance is sought.

14.The hardship comes from circumstances of this Property and not from conditions
that are general to the neighborhood and the hardship is not self-imposed or
economic.

15.Granting of the variance allows to the applicant the same rights as other property
owners in the district.

16.There are special circumstances attached to the Property that do not apply to
other Properties These special circumstances include the odd hour glass shape
of the platted lot as well as the steepness of the slope and difference in elevation,
approximately forty feet (40’), from the street level to the main building pad.

17.These special circumstance relate to the hardship complained of that deprives
the property of privileges granted to other property in the same zone.

18.The property is subject to the same LMC requirements regarding building height,
story, and setbacks as other similar sized property in the district and due to the
hardships as described above, the applicant complains that the Property is
deprived of privileges granted to other Properties in the HRL zone.

19.Granting of the variance allows essential enjoyment of a substantial Property
right as possessed by other property owners in the HRL zone.

20. Granting the variance allows the property owner to construct an historically
compatible garage at the street, construct an underground connection through
the narrow portion of the lot, and incorporate an internal vertical circulation
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(elevator or stairs) within the main house, in order to utilize the main portion of
the lot for the house where the required building setbacks can be met.

21.Granting of the variance will not substantially affect the General Plan and will not
be contrary to the public interest as the internal connection is underground and
not visible from the street. The perceived massing is three stories.

22.The variance allows construction of an underground tunnel connection between
the garage at the street and the main house at the upper portion of the lot that is
approximately forty feet (40’) higher. The variance allows an elevator, or other
vertical circulation system, to be incorporated within the house resulting in a
more historically consistent design and allows removal of an awkward external
disconnected elevator element mid lot. The variance allows a design with an
internal connection that meets the Historic District Design Guidelines, while the
design with the disconnected exterior elevator structure is awkward and is not a
typical design in the historic district.

23.Granting the variance will allow the applicant to comply with the spirit of the LMC
and to construct a more compatible design, utilize the main portion of the lot and
provide an internal, underground, non-visible connection from the garage to the
main house.

24.The spirit of the Land Management Code is observed and substantial justice is
done in that the variances allow the owner to provide an internal connection to
the main house that is protected from the weather, is compatible with the Historic
Design Guidelines, and allows utilization of the main portion of the lot that is
approximately forty (40’) feet above the grade at the street.

25.0ne of the goals identified in the current General Plan is to ensure that the
character of new construction is architecturally-compatible to the existing historic
character of Park City. The applicant will be required to go through the HDDR
process for compatibility with the adopted Historic District Design Guidelines prior
to the construction of the house.

Conclusion of Law (for approval)

1. Literal enforcement of the Historic Residential Low Density (HRL) District
requirements for this property regarding the number of allowable stories causes
an unreasonable hardship that is not necessary to carry out the general purpose
of the zoning ordinance.

2. There are special circumstances attached to the property that do not generally
apply to other properties in the same district.

3. Granting the variance is essential to the enjoyment of substantial property right

possessed by other property owners in the same district.

The proposal is consistent with the General Plan.

The spirit of the zoning ordinance is observed by this application.

It can be shown that all of the conditions justifying a variance, pursuant to LMC §
15-10-9, have been met.

o gk

Conditions of Approval
1. The vertical circulation elevator and stairs shall be constructed within the house.
2. The house shall be constructed to appear as three (3) stories on the exterior.
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Order (for approval)
1. Avariance to LMC Section 15-2.1-5 (A) is hereby granted to allow up to four
stories on Lot 3 of the Mill- Site Reservation Supplemental Amended Plat.
2. The variance runs with the land.

Exhibits

Exhibit A — Existing Plat

Exhibit B — Site Plan, Floor Plans, Elevations

Exhibit C — Photos and Perspectives

Exhibit D — Applicants letter requesting the variance

Exhibit E — Findings and Conclusions and plans of the June 26, 2013 Commission
denial

Exhibit F— Appeal of Planning Commission decision (not including exhibits)
Exhibit G — Advisory Opinion (not including exhibits)

Note that all exhibits to the Appeal and the Advisory Opinion are available at the City
Planning Department and can be provided electronically if requested. This information is
provided as background information and is not specific to the findings that are required
in order to grant a Variance for this Lot.
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EXHIBIT A-1 PLAT
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MILL SITE PLAT
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TOPOGRAPHIC SURVEY
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SITE PLAN
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LANDSCAPE PLAN
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FLOOR PLANS
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ELEVATIONS
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EXISTING CONDITIONS SURVEY
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EXHIBIT E

July 3, 2013

Michael and Laurie Jorgensen
3648 Wrangler Way

Park City, Utah 84098

NOTICE OF CITY COUNCIL ACTION

Project Description: Steep Slope Conditional Use Permit
Project Numbers: PL-12-01487

Project Address: 30 Sampson Avenue

Date of Final Action: June 26, 2013

Action Taken

On April 10, 2013, the Planning Commission held a regularly scheduled Public Hearing
to consider the approval of a Steep Slope Conditional Use Permit (SS-CUP) application
for 30 Sampson Avenue. During that same meeting, the Planning Commission voted to
deny the requested SS-CUP and directed Staff to draft findings of fact in support of the
decision to deny the request based on the evidence and reasoning put forth by the
Planning Commission during the same meeting. The Planning Commission met on the
June 26 2013, and voted unanimously to ratify the following Findings of Facts and
Conclusions of Law:

Findings of Fact:

1.
2.
3.

4.

The property is located at 30 Sampson Avenue.

The property is within the Historic Residential (HRL) District.

The property is Lot 3 of the Millsite Reservation Supplemental Plat, which was
recorded in 1995.

The Lot area is 7,088 square feet, the minimum lot size in the HRL district is
3,570 square feet.

The subject property is very steep ranging from flat areas near Sampson Avenue
and climbing uphill with slopes reaching between 30-40% before reaching the
main body of the lot.

The proposal consisted of a single family dwelling of 4,585 square feet which
includes a 453 square foot detached garage, a 350 square foot garage entry and
a 106 square foot access tunnel which is located below ground.

Plat notes indicate the maximum square footage allowed for this lot is 3,000
square feet with an additional allowance of 400 square foot for a garage.
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8. A 1998 letter from the (then) Community Development Director Richard Lewis,
determined that the 3,000 square foot maximum only applied to the above
ground portion of the future dwelling, and that basement areas would not count
against the 3,000 square foot maximum so long as they were constructed fully
below the finished grade. This letter was recorded on the title of the property.

9. The Land Management Code has been amended numerous times since 1998.

10. An overall building footprint of 2,272 square feet was proposed. Under the
current LMC, the maximum allowed footprint is 2,355.5 square feet, based on the
total lot area.

11.The applicant submitted a visual analysis, and renderings showing a contextual
analysis of visual impacts.

12.No streetscape analysis was presented to the Planning Commission as
requested by the Planning Commission.

13.The cross canyon view contains a back drop of both structures, a two (2) story
home up the hill with a two (2) story garage building in front.

14.The proposed design incorporates a driveway from Sampson Avenue on the top
slope of the street and provides two (2) legal off-street parking spaces, which
meets the minimum parking requirement.

15.The detached garage/elevator building is set back fifteen feet (15”) from the front
property line, and the main portion of the building (the habitable portion of the
overall dwelling) is located approximately 77 feet from the street.

16. At their closest points, the two buildings are approximately nine (9) feet apart
from each other and are attached by a deck with footings, which attaches the
elevator building to the upper (second) floor of the main house.

17.The proposed height of the main building (home) and the elevator building is
twenty seven feet (27°).

18.2,996 square feet of the total 4,041 square feet of building space is above
ground.

19. The building locations and the proposed building designs both climb up the hill
from Sampson Avenue. The proposal utilizes virtually the entire lot rather than
concentrating the structure on one portion of the lot. The structures by their
placement, massing and height are not located on the lot in a manner that
reduces the visual impact.

20.The lot has been deemed to have eight (8) different sides, and thus a Planning
Director determination for setbacks has previously been determined and
calculated as outlined within the analysis section of the report.

21.The proposed home attempts to maximize the minimum setbacks on each of the
property lines. The proposed garage building maximizes the setbacks on the
front and on the south property line.

22.There is no proposed screening of the home from Sampson Avenue due to the
fact that the home climbs up the hill from the right-of-way, and that there is
proposed parking and driveway area in front of the garage. There is no proposed
screening of the home between the elevator building and the home due to the
fact that the applicant has proposed an attached deck and patio connecting the
two structures, thus minimizing any screening opportunities with exception of
adjacent properties that are already screened by existing “Gamble Oaks” and
other existing vegetation.
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23.The scope of the project requires extensive retention of the hillside, and no
substantial mitigation has been proposed to reduce the detrimental impacts to
the hillside and the design is not appropriate to the topography of the site. The
revised design provided by the applicant since the original inception shows
substantial retention and retaining walls around the south property line and
substantial retention and retaining walls around the garage building on the north
property line.

24.The visual analysis cannot include what could potentially be built around the
proposed home as doing so would be purely hypothetical.

25.The lot analysis presented by staff for Sampson Avenue and adjacent properties
to the subject property are irrelevant for comparison because the study only
takes into consideration lot size and home size, and does not take into
consideration the height, setbacks, mass and scale of existing historic homes
located on adjacent property, or nearby properties, including those located within
the same District on King Road, thus making the analysis dissimilar for
compliance with the LMC and General Plan.

26.The Existing Home Size Analysis for neighboring properties in the Staff Report
does not reflect current LMC requirements, and most of the homes in the area
were built prior to the current code requirements and considerations, and thus
should not be used when looking at comparable home sizes consider that some
of the homes in the analysis could not be built under the current LMC
requirements.

27.There are existing historic homes as listed in the Historic Sites Inventory near
the proposed site on Sampson Avenue, including the adjacent 40 Sampson
Avenue, (approximately 1,700 square feet), 41 Sampson which is across the
street from the subject property (approximately 900 square feet) as well as
nearby 60 Sampson Avenue and 115 Sampson Avenue.

28.The proposal does not meet the purpose statement of the Historic Residential-
Low (HRL) district, specifically 815-2.1-1(C) preserve the character of Historic
residential Development in Park City.

29.The proposal does not meet purpose statement (LMC §15-2.1-1)(E) encourage
construction of Historically Compatible Structures that contribute to the character
and scale of the Historic District, and maintain existing residential neighborhoods.

30.The proposal does not meet purpose statement (LMC §15-2.1-1)(F) establish
Development review criteria for new Development on Steep Slopes which
mitigate impacts to mass and scale and the environment.

31.The proposed development has impacts that cannot be substantially mitigated
with respect to LMC 815-2.1-6(B)(1) “Location of Development” due to the fact
that the building locations and the proposed building designs do not reduce visual
and environmental impacts because both climb up the hill from Sampson
Avenue, and because the proposal utilizes virtually the entire lot rather than
concentrating the structure on one portion of the lot. The structures are not
located on the lot in a manner that reduces the visual impact.

32.The proposed development has impacts that cannot be substantially mitigated
with respect to LMC 815-2.1-6(B)(2) “Visual Analysis” because the proposal does
not provide screening, vegetation protection, or other design opportunities that
could have been incorporated into the design to help mitigate these issues.
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33.The proposed development has impacts that cannot be substantially mitigated
with respect to LMC 815-2.1-6(B)(5) “Building Location” due to the fact that the
proposal does not coordinate with adjacent properties to maximize opportunities
for open areas and preservation of natural vegetation to minimize parking areas.

34.The proposal has impacts that cannot be substantially mitigated with respect to
LMC 8§15-2.1-6(B)(6) “Building Form and Scale” because the applicant is not
proposing “smaller components” nor are they proposing low-profile buildings that
orient with the existing contours. Both buildings are large and are not broken into
the smaller components as encouraged by this sub-section of the LMC.

35.The proposed has impacts that cannot be substantially mitigated with respect to
LMC 815-2.1-6(B)(7) “Setbacks” due to the fact that the proposed setbacks only
help to maximize the building site and are not compatible with other historic
structures in the neighborhood.

36.LMC 815-2.1-6(B)(7) requires that the variation in setbacks will be a function of
the site constraints, proposed building scales and setbacks from adjacent
structures, and the proposed buildings do not consider the site constraints and
thus cannot be substantially mitigated.

37.The proposed home has impacts that cannot be substantially mitigated with
respect to LMC 815-2.1-6(B)(8) “Dwelling Volume” due to the fact that the
proposed basement adds significant volume to the building, which was an issues
that was raised by the City Council in the minutes of the 1994 City Council
meeting to approve the Subdivision that created the subject lot.

38.The proposed home is not compatible with existing historic homes in the
neighborhood with respect to height, setbacks, mass or scale, and the proposed
home and garage buildings offer no substantial mitigation measures necessary to
show compatibility with the nearby existing structures.

39. Height within the HRL District is limited to three (3) stories, and the proposal is
for two buildings a main structure (home) and a garage with an elevator building
that connects to the home by a patio and a deck. The two buildings appear by
their placement to be a five (5) story building. Connecting the buildings in this
manner does not meet the intent of the LMC §15-2.1-5(B).

40.The basement proposed does not meet the criteria for not having it count against
the overall building size maximum of 3,000 square feet as noted on the 1995
Millsite Supplemental Plat, because there are windows and a window well in the
basement, making the basement not fully below grade, which was the criteria as
described in the Plat note for the property, as stated in Finding of Fact #8.

41.The visual mass of the proposed dwellings have not been mitigated by this home
design.

42.Additional parking beyond the minimum two (2) required spaces might be
necessary due to the location of the home on a sub-standard street that offers no
off-site parking.

43.This Ratification was continued from the April 24, 2013 Planning Commission
meeting.
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Conclusions of Law:

1.

2.

3.

The proposed development does not meet the “Purpose” of the HRL District,
specifically with respect to LMC 815-2.1-1(C)(E) and (F).

The proposed does not meet the criteria for development on steep slopes,
specifically Land Management Code §15-2.1-6(B)(1-2), and (6-9).

The proposal is not historically compatible with other buildings within the HRL
District, or areas nearby with respect to setbacks, height, mass or scale.

The proposed development does not meet the intent of the maximum height
requirement restriction of no more than three (3) stories as required in LMC §15-
2.1-5(B).

The reasonably anticipated detrimental effects of the proposed home and garage
buildings on a steep slope cannot be substantially mitigated by the proposal or
imposition of reasonable conditions to achieve compliance with the applicable
standards specifically LMC 815-2.1-6(B)(1-2) and (6-9).

Order: The Steep Slope Conditional Use Permit for the proposed new single-family

dwelling 30 Sampson Avenue is hereby denied for the reason specified within the
Findings of Fact and Conclusions of Law listed herein.

The action taken by the Planning Commission can be appealed to the City Council if
said appeal is filed within ten (10) days of this final action letter. If you have any
guestions or concerns regarding this letter, please do not hesitate to call me at 435-615-

5063.

Sincerely,

Py

Mathew Evans
Senior Planner

Park City Planning Department
PO Box 1480
Park City, UT 84060

Copy: File
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Park City City Council
July 11, 2013
Page 2

Section 15-2.1-6(C) of the LMC, enacted by the City Council, exempts Lot 3 (30
Sampson) from Planning Commission steep slope review because of prior approval of the
Amended Plat and related plat notes and conditions of approval. On February 14, 2012, the
Jorgensen’s filed a completed Steep Slope CUP Application (“Application™). The Application
sought approval for construction of a new single family dwelling, including a detached garage
(“Project”).  When they filed their Application, they did not invoke the Steep Slope CUP
exception because they were not aware of it. Instead, they decided to proceed with their Steep
Slope CUP,.

From the outset, the Jorgensens have worked closely with staff on their application. They
solicited and obtained input on the appropriate setbacks for this location and carefully considered
the dimensional restrictions that ‘apply to this lot. They also analyzed the relative sizes of the
structures surrounding the lot and the development potential of those other lots. After
considerable work and careful evaluating of all available feedback, the Jorgensens readied
themselves for their first of several Planning Commission meetings.

The first Planning Commission hearing was held August 22, 2012, At the hearing, the
staff presented a Staff Report that found that the Project complied with the LMC’s requirements
for building footprint size; building square foot maximum; setbacks; height; number of stories;
final grade; vertical articulation; roof pitch; and parking. /d. at 205-—-206. The Staff Report
carefully evaluated each of the 9 criteria required for a Steep Slope CUP.' Importantly, the
August 22" Staff Report found that in analyzing each of the 9 criteria that there were “no
unmitigated impacts.” A copy of the August 22" report is attached as Exhibit B.

Notwithstanding the careful analysis and determination by the staff that the Application
comptlied with the 9 criteria that the City Council had set for evaluating a Steep Slope CUP, the
Planning Commission refused to approve the Application. Instead, they voted to continue the
Application for the purpose of reviewing the definition of “stories.”

More than 3 months later, on December 12, 2012, the Planning Commission conducted
its next meeting on the Application at a work session. The Work Session Report addressed the
definition of “stories.” The report observed that the proposed home has three stories, including a
basement level, a main level, and a top level. The Project also includes a detached garage and an
ADA accessible elevator®. The Work Session Report concluded that, because the garage is
detached, the proposed home does not violate the three-story height restriction. WORK

'Section 15-2.1-6 of the LMC provides that the Application “shall be subject to the following criteria”: (1) Location
of Development; (2) Visual Analysis; (3) Access; (4) Terracing; (5) Building Location; (6) Building Form and
Scale; (7) Setbacks; (8) Dwelling Volume; and (9) Building Height.

* An ADA accessible elevator is critical to the Jorgensens given a relationship they have with an individual in a
wheelchair,

175436753
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SESSION REPORT, 30 SAMPSON AVENUE 56—57 (December 12, 2012}, a copy is attached
as Exhibit C.

Notwithstanding the staff’s prior careful work, and its determination that the Project met
all story requirements for the HRL zone, the Planning Commission again delayed any action and
did not schedule a time to approve the Application. Rather, it identified new issues, including a
complaints that the home’s fagade is not adequately historic, the basement has safety egress
features that make it not a basement and the potential issue of snow shedding.

After four more months, and a request from the Jorgensens for a decision, the Planning
Commission placed a revised Application on its April 10", 2013 agenda. The Application had
changed from the one first submitted by the Jorgensens. Notably, the Jorgensens redesigned the
garage from a side-by-side two door configuration to a one door, tandem configuration. This
reduced the mass and scale of the garage as observed by passersby on Sampson Avenue. The
redesign complemented existing design features. Specifically, the garage is detached and
completely subordinate to the main home. Because the garage is detached and the main home is
located on the upper portion of the lot, passersby on Sampson Avenue will not likely be able to
see the proposed home. A copy of the drawing showing the revised Application’s elevations is
attached as Exhibit D.

Even though the Jorgensens had revised their plans in a way that reduced the visual
impacts to those on Sampson, some on the Planning Commission continued to express concerns
with the Application. All of the concerns, however, were essentially visual in that some on the
Planning Commission expressed distaste for the mass, scale and the impacts created by having a
home on a residential lot in a neighborhood. Importantly, of the 2 who spoke at the hearing,
their concern focused on the Sampson Avenue road, not with having a home at 30 Sampson,
Nevertheless, the Planning Commission voted to deny the Application for 30 Sampson.

The Planning Commission requested that Planning Staff prepare Findings of Fact and
Conclusions of Law consistent with its April 10th discussion and vote. The Planning
Commission ratified the Findings of Fact and Conclusions of Law denying the Application at a
June 28, 2013 meeting. Generally, the Planning Commission found that the Application doesn’t
meet the purposes of the HRIL. Zone; the Project is not compatible with existing historic homes
with respect to height, setbacks, mass, or scale; the design doesn’t reduce visual impacts; and
placement of the Project doesn’t maximize open space.

Analysis

The Planning Commission improperly denied the Application. First, it violated the Land
Use, Development, and Management Act (“LUDMA”) by failing to identify conditions to

175436753
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mitigate anticipated impacts from the Project. Second, the Planning Commission lacked
substantial evidence to support denial of the Application. Third, it relied on unconstitutionally
vague standards when it denied the Application. Finally, the Planning Commission improperly
relied on criteria outside the LMC to deny the Application.

First, the Planning Commission violated LUDMA because it did not attempt to impose
conditions that would mitigate the anticipated impacts of the Project. Section 10-%a-507(2)(a) of
the Utah Code requires that “[a] conditional use shall be approved if reasonable conditions are
proposed, or can be imposed, to mitigate the reasonably anticipated detrimental effects of the
proposed use in accordance with applicable standards.” (Emphasis added).

The 1995 Amended Plat approved a single-family residence at 30 Sampson. Based on
approval of the Amended Plat, the Jorgensens submitted the Application. In the August 22nd
Staff Report, Planning Staff determined that the Project complied with all applicable numeric
criteria, including requirements for building footprint size; building square foot maximum;
setbacks; height; number of stories; final grade; vertical articulation; roof pitch; and parking.
PLANNING COMMISSION STAFF REPORT, 30 SAMPSON AVENUE 205—206 (Aug. 22,
2012). Moreover, the Staff Report concluded that there were no unmitigated impacts associated
with the nine criteria used to evaluate the Steep Slope CUP. The Planning Commission
expressed progressively more concern about the Project over the course of hearings and work
sessions held in August 2012, December 2012, and April 2012. In June 2013, more than one
year after submission of the Application, the Planning Commission denied the Application.

The Planning Commission made no attempt to impose conditions on the Project. In
doing so, the Planning Commission functionally determined that no single family home may be
constructed at 30 Sampson. This conflicts with the 1995 Amended Plat in which the City
Council approved 30 Sampson as a lot appropriate for a single-family home. Moreover, it
ignores the Jorgensens’ efforts to modify the Application to meet expressed concerns. For
instance, in an effort to reduce the mass and scale of the garage, the Jorgensens’ redesigned their
garage from a side-by-side two-door configuration to a one-door tandem garage. PLANNING
COMMISSION STAFF REPORT, 30 SAMPSON AVENUE 82 (Apr. 10, 2013). Most
importantly, however, the decision violated LUDMA’s mandate that conditions be proposed or
imposed that would mitigate the anticipated detrimental impacts of the Project. UTAH CODE
ANN. § 10-9a-507(2)a); ADVISORY OPINION NO. 117, OFFICE OF THE PROPERTY
RIGHTS OMBUDSMAN *7 (October 15, 2012); Trisko v. City of Waite Park, 566 N.W.2d 349,
357 (Minn, Ct. App. 1997) (“Evidence that a municipality denied a conditional use permit
without suggesting or imposing conditions that would bring the proposed use into compliance
may support a conclusion that the denial was arbitrary.”).

175436753
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Second, the Planning Commission lacked substantial evidence to support denial of the
Application. A land use authority’s decision must be supported by substantial evidence. The
Planning Commission must have substantial evidence to support its decision. UTAH CODE
ANN. § 10-9a-801(3)(c). Substantial evidence exists when “a reasonable mind might accept as
adequate the evidence supporting the decision.” Long v. Fthics and Discipline Comm of the
Utah Supreme Ct., 2011 UT 32, 4 50, 256 P.3d 206,

The Planning Commission found that the height, setbacks, volume, mass, and scale of the
Project caused impacts that could not be substantially mitigated. But the Planning Commission
lacked substantial evidence to support this determination. To the contraty, Planning Staff
determined that the Project complied with the numeric criteria for floor area, building footprint,
setbacks, and height. PLANNING COMMISSION STAFF REPORT, 30 SAMPSON AVENUE
86—88 (Apr. 10, 2013). Planning Director Thomas Eddington assigned the minimum setbacks.
Id. at 86. Chief Building Official Chad Root determined that the proposed basement met the
International Building Code’s definition of basement. PLANNING COMMISSION STAFF
REPORT, 30 SAMPSON AVENUE 157 (June 28, 2013). Because it qualified as a basement,
the basement was permitted in addition to the maximum residence size, as explained in Director
Lewis’s 1998 letter. Finally, Mr. Root determined that the proposed home and garage were not
connected and, as a result, did not exceed the maximum three story height, Id.

The Planning Commission also lacked substantial evidence for its finding that the Project
is not compatible with existing historic homes. The Planning Commission discounted an
_ existing home size analysis prepared by Planning Staff because the analysis did not consider
height, setbacks, mass, scale, or existing LMC requirements. But the analysis provides a useful
basis for comparing the Project to existing homes. The proposed floor area for the Project is
4,585 square feet. 60 Sampson, an existing historic home has a total size of approximately 4,246
square feet on a lot smaller than 30 Sampson’s lot. 16 Sampson was recently approved for
construction of a home of approximately 4,141 square feet. Moreover, two homes located on
Norfolk in the HR-1 District sit adjacent to 30 Sampson. Both of these homes are larger than the
Project. These data show that 30 Sampson is comparable to several neighboring properties,
including adjoining properties. - The Planning Commission did not offer quantitative height,
setback, mass, and scale data that show the Project is not compatible with existing homes.

In addition to its other findings, the Planning Commission found that the Project failed to
maximize open space, would cause visual impacts, and did not provide screening. When it
approved the Amended Plat, the Planning Commission understood that 30 Sampson was an
irregular lot. The majority of buildable area is located on the rear of the lot, where the proposed
home is located. PLANNING COMMISSION STAFF REPORT, 30 SAMPSON AVENUE 92
(Apr. 10, 2013). The Project covers only 31% of the overall lot. Id. at 91. Thus, the Project
preserves open space to the extent possible on this irregular and very steep lot. The Project
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minimizes visual impacts because it is broken into smaller pieces that step with the grade. Id. at
93. Notably, the proposed garage is detached and completely subordinate to the proposed home.
Id. Lastly, the Jorgensens’ plan to screen the Project by planting 40 new trees on the lot. Id. at
91. In summary, the Planning Commission lacked substantial evidence to support its findings
that the Project is not compatible with existing homes and that it will have detrimental visual
impacts.

Third, the provisions the Planning Commission relies upon to analyze compatibility with
existing historic homes are unconstitutionally vague because they provide no guidance for the
Jorgensens to prepare designs and an application. An ordinance is unconstitutionally vague when
it either “(1) fail[s] to give the person of ordinary intelligence a reasonable opportunity to know
what is prohibited, so that he may act accordingly, or (2) [is] written in a way that encourages
arbitrary and discriminatory enforcement.” Bushco v. Utah State Tax Comm’n, 2009 UT 73, T
35,225 P.3d 153 (internal quotation marks omitted),

The Planning Commission found that the Project does not contribute to the character and
scale of the HRL District. In particular, it found that the Project is not compatible with the
height, setbacks, mass, or scale of existing historic homes. The Planning Commission appears to
have based its decision, in part, on the purpose statements for the HRL District. LMC § 15-2.1-
1(C), (E)~(F).. The Planning Commission also appears to have relied on language permitting it to
minimize the visual mass or mitigate differences in scale between existing and proposed
structures. LMC § 15-2.1-6(B)(8)-(9).

The Project complies with the quantitative criteria in the LMC for floor area, building
footprint, setbacks, and height. PLANNING COMMISSION STAFF REPORT, 30 SAMPSON
AVENUE 8688 (Apr. 10, 2013). The provisions relied on by the Planning Commission fail to
provide guidance to applicants and design professionals as to when compliance with quantitative
criteria will not be adequate to satisfy Steep Slope CUP requirements. Moreover, there is no
guidance as to what additional criteria may exist and how they will be applied. Indeed, in this
case, the Planning Commission’s decision making appears to be driven by subjective standards
developed on an ad hoc basis. Because they provide no meaningful guidance to the Jorgensens,
the provisions relied upon by the Planning Commission are unconstitutionally vague,

Finally, the Planning Commission impermissibly relied on grounds outside the LMC to
deny the Application. UTAH CODE ANN. § 10-9a-801(3)(d); Mann Media, Inc. v. Randolph
Cnty. Planning Bd., 565 SE.2d 9, 17 (N.C. 2002) (“The [Planning Commission] . . . is without
power to deny a permit on grounds not expressly stated in the ordinance and it must employ
specific statutory criteria which are relevant.” (internal quotation marks omitted)).
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SEE ATTACHED AS EXHIBIT E
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